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J.  Of  Aftions  and  Remedies#  Writs, 
Procefs,  Arreft,  and  Bail. 

)I.  Of  Courts,  Attorn  its  and  Solict- 
tors  therein.  Juries,  Witneffes, 
Trials,  Executions,  & c. 
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and  Goods,  and  how  acquired  $ An- 
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A#,  and  other  Statutes. 
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the  Queen  and  Prince,  Peers,  Judges, 
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Conftables,  See.  » 
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TO  THE 


Right  Honourable 

THOMAS 

i 

Lord  Vifcount  Gage, 

My  Lord, 

IT  may  at  firft  view  Teem  a little 
prefuming  in  me,  to  dedicate  a 
plain  law-treatife  to  a polite 
nobleman,  fuch  as  your  lordfhip ; 
but  this  will  be  ealily  reconciled, 
when  ’tis  confidered,  the  fubjeft  of 
our  law,  cannot  be  made  too  fa- 
* miliar  to  the  greateft  perfona’ges,  as 
they  live  under  it’s  prote&ion,  and 
are  by  it  defended  in  their  rights 
and  properties. 

In  this  addrefs  to  your  lordlhip, 
where  virtues  are  fo  very  confpicu- 
ous,  extraordinary  encomiums  may 
be  well  expe&ed  *,  and  I fear  I fhall 
require  your  loidfhip’s  pardon  for 

my 
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The  DEDICATION. 

my  defeats ; I Shall  however  pre- 
fume  to  obferve  to  you,  if  genera- 
lity and  greatnefs  of  mind,  fuperior 
fenfe,  learning  and  judgment,  the 
nobleft  ceconomy,  and  fined:  beha- 
viour, with  the  moft  extenlive  pub- 
lick  fpirit,  are  excellencies  which 
defervedly  raife  a perfon  to  titles 
and  honours,  they  ever  belong  to 
your  lordShip  as  their  poffeflbr. 

Thefe  great  qualities  and  accom- 
plishments, my  lord,  Shine  forth  in 
you,  who  are  univerfally  known  and 
admired  ; and  that  you  may  ■ live 
long  an  ornament  to  your  country, 
attended  with  profperity  and  every 
fatisfa&ion,  is  the  real  wiSh  of, 

My  Lord, 

Tour  Lcrdjhip's 
Moft  obedient,  and 

\ ••  Moft  devoted 

, Humble  Servant, 

a j. 
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PREFACE 

. TO  THE 

SEVENTH  EDITION. 

* 

IN  an  age  of  inquiry  into  things,  it  is 
not  to  be  admired  that  our  great  legis- 
lators Ihotild  make  many  new  laws 
well  intended  for  redreffing  publick  evils, 
however  fhort  they  may  fall  of  it,  in  the 
general  execution  of  them:  for  there  is 
hardly  any  fence  fo  ftrong,  but  the  fertile 
genius  of  the  prefent  times,  by  its  inven- 
tions and  ftratagems,  will  eafily  break 
through  it. 

But  I do  not  here  pretend  to  be  a parti- 
cular advocate,  either  for  or  againft  the  al- 
teration of  our  laws,  any  further  than  as  it 
makes  new  books  neceflary ; what  I jhall 
now  attempt,  is  to  introduce  an  inftrudive 
treatife,  written  in  the  eafieft  method,  and 
adapted  to  every  capacity,  whereby  the 
unlkilful,  and  thofe  who  are  ignorant  in 
practice  of  the  law,  may  in  fome  meafure 
be  their  own  advifers,  and  readily  avoid 
the  common  errors  too  often  happening  in 
the  profecution  of  Suits.  v 

And  in  this  treatife  is  contained  the  mofl: 
ufeful  and  requifite  learning  in  the  law,  for 
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all  degrees  of  perfons  to  acquire  and  under- 
Hand,  there  being  likewife  many  curious 
things  therein  not  to  be  found  in  any  other 
one  law  book  ; fo  that  I may  venture  to 
fay,  the  publick  will  here  reap  benefit  and 
fecurity  to  themfilves,  at  the  fame  time  at- 
tornies  and  folicitors  confefs  it  affords  a 
very  juft  inftruCtion. 

Nor  will  thefe  gentlemen,  I hope,  make 
any  objection  to  the  popularity  of  my  title, 
fince  this  work  is  not  defigned  to  defame 
or  abate  the  profeffion  of  the  law,  tho’ 
it  gives  fome  light  into  it  to  the  ordinary 
reader. 

This  edition  has  been  revifed  and  cor- 
rected, and  many  valuable  additions  in- 
ferted  from  the  reports  of  the  late  lord 
chief  baron  Comsn ; lord  chief  juftice  Ray- 
mond \ Strange  matter  of  the  Rolls;  Mr, 
iuftice  Fojler , &c.  £rc.  And  alfo  from  the 
iftatute  law  to  the  fourth  year  of  the  leign 
of  his  prefent  Majefty  inclufive. 

Micb.  Fact  1764. 

ADVERTISEMENT  concerning  the 
Eighth  Edition. 

THIS  Edition  has  been  revifed  and 
corrected,  and  the  Statute  Law  in- 
ferted  in  the  fecond  Appendix,  to  the  iSth, 
Year  of  the  reign  of  his  prefent  Majefty 
inclufive. 

Dec.  1778. 
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EVERY  MAN 

$t0  iBtoii  Eatowr: 

OR, 

A Summary  of  the  Laws  of  Eng- 
land, in  a new  and  inftrudfcive 
Method. 


£>f  fictions  anti  %ktmzUzs, 
Writs,  f&jocefe,  Zmnsf 
am*  mail 


f ■ ^HE  a&ions  and  remedies  brought 
■ and  profecuted  in  our  courts  for  re- 
1 covery  of  rights  and  damages  for  in- 

JL  juries  fuftained,  and  for  the  doing 

of  juftice  between  one  fubjedl  and  another,  fo 
that  all  perfons  who  complain  may  be  relieved, 
according  to  the  nature  and  merits  of  their  cafe, 
are  the  following. 

B i.  Of 
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' i:  Of  Debt.  1 fy.  Of  Slander. 

2.  On  the  Cafe.  ♦ 8.  Of  Afiault  and  Battery. 

3.  Of  Account.  I o J 9*  Of  Trefpafs. 

4.  Of  Covenant,  f its  1 10.  Of  Ejedment. 

5.  Of  Detinue.  | J 1 1.  Of  Afiife. 

6.  Of  Trover.  J 1 12.  Of  Wafte,  &c. 

Adion  of  Debt  is  a fuit  given  by  law  where  a 
man  oweth  another  a certain  fum  of  money,  by 
obligation,  or  bargain  for  a thing  fold,  or  by 
contrad,  Cdc.  and  the  debtor  will  not  pay  the 
debt  at  the  day  agreed ; then  the  creditor  Ihall 
have  this  ail  ion  againft  him  for  the  fame. 

If  money  be  due  upon  any  fpecialty,  adion 
of  debt  only  lieth  ; for  no  other  action  may  be 
brought  for  it : and  where  a man  contracts  to 
pay  money  for  things  which  he  hath  bought,  and 
the  feller  takes  bond  for  the  money,  the  contrad 
is  difcharged ; fo  that  he  Ihall  not  have  adion 
of  debt  upon  the  contrad,  but  on  the  bond. 
Nat.  Br.  268. 

The  ufual  adion  of  debt,  which  confifts  of 
divers  particular  branches,  lies  in  all  thefc  cafes : 

1.  For  money  due  on  bond,  or  bill. 

2.  For  rent  due  from  tenants. 

3.  For  goods  or  money  delivered. 

4.  For  an  attorney’s  expences. 

5.  For  permitting  a prifoner  to  efcape. 

6.  Upon  a judgment,  or  arbitrament. 

7.  On  an  ad  of  parliament. 

1 . In  a bond  where  feveral  are  bound  feveral- 
ly,  the  obligee  may  have  adion  of  debt  againft 
all  the  obligors  together,  or  all  of  them  apart, 
and  have  feveral  judgments  and  executions  v 
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though  he  flinll  have  fatisfadlion  but  once : but 
when  the  bend  is  joint,  and  not  feveral,  all  the 
obligors  mull  be  fued  that  are  bound;  and  one 
is  not  obliged  to  anfwer  without  the  reft.  Alfo 
if  a bond  is  made  to  three  to  pay  money  to  one 
of  them,  they  tnuft  all  join  in  the  adiion,  for 
they  are  but  as  one  obligee.  Dy.  19,  310.  Teh. 

177. 

If  there  be  feveral  days  mentioned  for  payment 
of  money  on  a bond,  the  obligation  is  not  for- 
feited, nor  can  be  fued,  until  all  the  days  are  paft : 
yet  in  fome  cafes,  the  obligee  may  bring  adtioa 
of  debt  for  the  money  due  by  the  bondprefently, 
though  it  be  not  forfeited  ; and  by  lpecial  word- 
ing the  condition,  an  obligee  may  be  able  to 
fue  the  penalty  on  the  firft  default.  A man  is 
bound  to  pay  20/.  in  manner  following,  that 
is  to  fay,  10/.  at  one  day,  and  10/.  at  another-, 
debt  will  not  lie  till  after  the  lift  day,  becaufe  it 
is  an  intire  duty : but  if  one  binds  himfelf  to  pay 
lol.  on  one  day,  and  10/.  on  another,  after  the 
firft  day  adtion  of  debt  lies  for  10 1.  it  being  a 
leveral  duty.  Co.  Lit.  292.  2 Danv.  Abr.  501. 

In  adtion  of  debt  brought  upon  a bond  againfl: 
an  heir  for  the  debt  of  his  anceftor,  it  i3  r.ot 
good  for  the  heir  to  fay,  that  the  executors  have 
aflfecs  in  their  hands ; for  the  obligee  naay  fue 
either  heir  or  executor : if  an  heir  hath  aftets, 
and  the  executor  alfo,  it  is  at  the  obligee’s  elec- 
tion to  have  adtion  of  debt  againfl:  the  one  or 
the  other ; but  he  fliall  not  charge  them  doubly. 

Debt  lies^gainft  the  heir  of  an  obligor,  who  has 
lands  by  defeent,  if  the  executor  have  not  fuffi- 
cient:  and  if  an  heir  has  made  over  lands  fallen 
to  him  by  defeent,  execution  fliall  be  had  againfl: 
him  to  the  value  of  the  land,  isV.  if  it  be  noc 
fold  bona  fide  before  the  adtion  brought.  Dy. 
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204.  Plowd.  433.  Ander.  y.  Stat.  3 ££  4.  PF. 

& M.  c.  14.  perpetuated  by  6 (3  y IV.  3.  c.  14. 

A&ion  of  debt  lieth  on  a recognizance;  fo 
upon  a ftatute  merchant  being  in  the  nature  of 
a bond  or  obligation  : but  it  is  otherwife  in  cafe 
of  a ftatute  ftaple.  A man  owes  another  a fum  - 
of  money,  and  hath  his  note  under  hand,  with- 
out feal,  an  aftion  of  debt  on  a mutuatus  lies ; 
but  the  defendant  may  wage  his  law : in  adtion 
of  the  cafe  brought  upon  promife  of  payment 
the  defendant  cannot  wage  law.  4 Rep.  93. 

2 Danv.  Abr.  497.  - 

If  debt  is  brought  on  a fingle  bill,  the  defend- 
ant may  plead  payment,  before  the  adtion 
brought,  in  bar:  and  pending  an  adtion  on  bond, 

&V.  the  defendant  may  bring  in  principal,  in-  , 
tereft  and  cofts ; and  the  court  fhall  give  judg- 
ment to  difcharge  the  defendant,  by  ftat.  4 Ann. 
c.  16.  f.  13. 

Upon  application  to  ftay  an  adtion  of  debt  up- 
on bond,  upon  payment  of  principal,  intereft 
and  cofts : caufe  Ihewn  and  oppofed,  unlefs 
cofts  of  a fuit  in  the  Exchequer  relating  to  the 
fame  matter  be  paid.  Lord  Ch.  Juft.  Hardwicke 
faid  he  believed  it  had  been  ruled  upon  the  above 
claufe  that  it  fhould  be  done  ; and  that  cofts  in 
equity  relating  to  fuits  on  bonds  have  been  re- 
ferred to,  and  taxed  by  the  matter.  Rule  abfo- 
lute  to  ftay  the  proceedings  on  payment  of  prin- 
cipal, intereft  and  cofts,  and  of  the  cofts  in  the 
Exchequer.  M.S.S.  Caf.  Eajl.  8 Geo.  2.  Lock 
and  Shermer.  See  Glib.  Caf.  291. 

An  executor  brought  error  on  a judgment 
againft  the  teftator  upon  bond;  and  after  affirm- 
ance moved  on  ftat.  4 Ann.  c.  1 6.  feft.  13.  to  pay 
principal,  intereft  and  cofts,  it  was  infilled,  that 
as  he  came  for  a favour  to  fave  the  penalty,  it  was 

but 
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but  equitable  he  fliould  pay  the  colts  in  error 
which  he  had  put  the  plaintiff  to-,  for  if  plain- 
tiff had  taken  execution,  equity  would  never 
punifb  him  for  taking  thole  expences  out  of  the 
penalty. 

On  the  other  fide  were  cited  Banham  v.  Mat- 
thews, 2 Ser.  871.  where  an  executor  difeontinued 
without  cofls.  2 Kel.  70.  pi.  28.  S.  P.  2 Bar- 
nard. K.  B.  154.  S.  C.  S.  P.  and  Sidney  v.New- 
infon.  Upon  the  authority  of  which  cafe,  the 
Court  determined,  that  as  by  law  the  executor 
was  not  to  pay  cofls  upon  a writ  of  error,  a court 
of  law  could  not  diredt  them  to  be  taxed,  though 
there  was  a penalty.  2 Str.  1072. 

The  cafe  of  Sidney  v.  Newinfon  was.  That 
plaintiff'  had  brought  an  a&ion  of  debt  upon 
bond  againft  defendant  as  admin iftrator,  and 
filed  a bill  in  equity  to  difeover  afiets;  and  had 
inftituted  a fuit  in  the  Spiritual  court,  to  oblige 
her  to  give  in  an  inventory.  After  judgment 
for  the  plaintiff  in  the  adtion,  a writ  of  error 
was  brought  in  K.  B.  and  the  judgment  re- 
verfed.  That  plaintiff  brought  a new  action  in 
K.  B.  and  defendant  moved  to  ftay  proceedings 
upon  fiat.  4 Ann.  c.  16.  fett.  13.  on  paying 
principal,  intertft,  and  cofls : and  now  upon 
motion  for  the  court’s  dire&ion  to  the  mafter  in 
taxing  the  cofls,  it  was  infifted  for  plaintiff,  that 
"defendant  ought  to  pay  the  whole  cofls  of  the 
firft  fuit,  proceedings  in  Chancery,  and  fpiritual 
court. 

The  court  faid,  that  they  had  nothing  to  do 
to  order  cofls  for  proceedings  in  another  court, 
which  has  power  to  award  cofls,  if  the  party  is 
intitled  to  them ; and  as  to  the  judgment,  that 
is  reverfed,  there  is  no  real'on  for  defendant  to 
pay  for  plaintiff’s  error  and  miftake.  The  court 
B 3 was 
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was  of  opinion,  the  proceedings  in  this  court 
muft  be  flayed  on  payment  of  the  coils  of  t^tis 
fuir.  Str.  699. 

2.  An  aflion  of  debt  lies  for  rent  in  arrear, 
upon  a leafe  for  life  or  years ; at  common  law 
it  lay  not  on  leafes  for  life,  but  now  by  ftatute 
it  may  be  had.  8 Ann.  c.  14.  If  tenant  in  fee- 
fimple,  or  fee-tail  die,  his  executor  may  have 
aftion  of  debt  by  the  flat.  32  H.  8.  c.  37.  for 
arrears  of  rent  incurred  in  the  life-time  of  fuch 
tenants,  or  he  may  diftrain  for  the  fame;  but  be- 
fore this  aft  the  executor  had  no  remedy.  Cro. 
Car.  471. 

The  remedy  by  the  common  law  for  rent  on  a 
leafe  for  life  was  affile,  if  the  plaintiff  had  fei- 
fin,  or  by  diflrefs ; and  if  tenant  for  life  died,  his 
executors  might  bring  adtion  of  debt  for  the  rent  * 
in  arrear;  but  a new  remedy  is  given  by  the 
above  ftatute,  and  that  is  to  diftrain.  3 Rep. 

65.  3 Salk.  304. 

If  a rent  or  leafe  for  years  of  land  is  referved 
and  made  payable  at  four  quarter-days,  the  leffor 
may  have  aftion  of  debt  after  the  firft  day  of 
failure  ; for  every  quarter’s  rent  is  a feveral  debt, 
and  diftinft  adlions  may  be  brought  for  each 
quarter.  5 Rep.  81.  2 Vent.  129.  An  affignee 
of  rent  upon  a leafe  for  years,  fhall  have  debt  for 
it:  and  adlion  of  debt  will  lie  againft  a leffee, 
for  rent  due  after  the  affignment  of  the  leafe  j 
for  the  perfonal  privity  of  contradl  continues, 
though  the  privity  of  eftate  is  gone:  but  it  is 
otherwife,  if  a landlord  once  accepts  the  rent 
of  the  affignee,  knowing  of  the  affignment.  Lev. 

22.  3 Rep.  22,  23. 

When  the  leafe  is  ended,  the  duty  in  refpeft 
of  the  rent  remains,  and  debt  lieth  by  reafon  of 

privity 
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privity  of  contrail  between  leffor  and  lefiee. 
Cro.  Jac.  227. 

3.  Ailion  of  debt  lieth  upon  a parol  contrail 
by  word  only,  and  fo  doth  ailion  on  the  cafe: 
and  in  fome  cafes,  debt  will  lie,  although  there 
be  no  contrail  betwixt  the  party  that  brings  the 
ailion,  and  him  againft  whom  brought  ; for 
there  may  be  a duty  created  by  law.  But  ailion 
of  debt  lieth  not  againft  executors,  upon  a fim- 
pie  contrail  made  by  the  teftator : though  it 
lies  for  the  arrearages  of  an  account  againft  exe- 
cutors, of  receipts  by  the  teftator  2 Sound. 
343.  9 Rep.  87.  Li l Abr.  403.  2 Danv. 

Abr.  497. 

If  goods  or  money  are  delivered  to  a third 
perfon  for  my  ufe,  I may  have  ailion  of  debt, 
er  account  for  them.  And  where  money  is  de- 
livered to  a perfon,  to  be  re-delivered  again, 
the  property  is  altered,  and  debt  lies : but  where 
a horfe,  or  any  goods  are  thus  delivered,  there 
ailion  of  detinue  lieth.  Ailion  of  debt  lies 
againft  the  hufband,  for  goods  which  were  de- 
livered or  fold  to  the  wife,  if  they  come  to  the 
bufband’s,  ufe  : and  if  one  delivers  meat,  drink 
or  clothes  to  an  infant,  and  he  promifes  to  pay 
for  them,  ailion  of  debt  or  on  the  cafe  will  lie 
againft  the  infant ; but  what  is  delivered,  muft 
be  averred  to  be  for  the  neceflary  ufe  of  the  in- 
fant. 2 Danv.  Abr.  404.  Nelf  Abr.  603.  1 Lil. 
Abr.  400,  40 1 . 

A man  agrees  with  a taylor  to  make  him  a 
fuit  of  clothes,  for  a-  certain  price  ; the  taylor 
may  bring  a general  ailion  of  debt  againft  him 
for  the  money;  but  if  the  price  is  not  agreed 
on,  ailion  of  the  cafe  only  lies,  or  fpecial  ac- 
tion of  debt  on  the  fpecial  contrail,  flood’s  Injl% 
9th  edit.  563. 

B 4 4.  An 
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4,  An  attorney  fhall  have  adion  of  debt 

againft:  his  client,  for  money  which  he  has  paid 
to  any  perlon  for  fuch  client,  for  colls  of  luit, 
or  to  his  counfel,  &c.  And  an  adion  of  debt, 
or  cafe,  lies  for  an  attorney  for  his  fees  againft 
him  that  retained  him  in  his  caufe:  but  attor- 
nies  are  not  to  demand  more  than  their  juft  fees ; 
nor  to  be  allowed  any- extraordinary  fees  to  coun- 
fel, without  tickets  figned  by  them,  &c.  And 
it  is  faid  to  be  a good  plea  to  an  adion  brought 
by  an  attorney  for  his  fees,  that  the  plaintiff  did 
not  give  the  defendant  any  bill  of  charges,  ac- 
cording to  the  ftatute.  Lit.  Abr.  142.  Star. 
3 Jac.  c.  7.  T.  Raym.  245.  2 Geo.  2.  c.  23. 

perpetuated  by  30  Geo.  2.  c.  19.  f 75.  See 
Mofeley's  Rep.  68.  Sir.  633.  Pratt.  Reg.  C.  P. 
36.  Rep.  [A  Caf.  Pratt.  C.  P.  27.  Bac.  Abr . 

*3°*  . . •. 

If  a client,  when  his  bufinefs  in  court  is  dif- 

• patched,  refufeth  to  pay  the  officer  his  court 
fees ; the  court  on  motion  will  grant  an  attach- 
ment againft  him,  on  which  he  fhall  be  com- 
mitted until  the  fees  are  paid.  Lit.  Abr.  598. 

But  officers  guilty  of  extortion  fhall  render 
treble  value : and  an  adion  may  be  brought 
againft  attornies  for  extortion,  and  the  party 
grieved  fhall  have  treble  damages  and  colls. 
3 Ed.  c.  26,  27,  30. 

5.  Adion  of  debt  lies  againft  a gaoler  per- 
mitting a prifoner  committed  in  execution  to 
efcape,  for' thereupon  the  law  makes  the  gaoler 
debtor-,  and  where  the  party  is  not  in  execution, 
there  adion  on  the  cafe  lieth  for  damages  differed 
by  the  efcape.  Sound.  218. 

If  a prifoner  efcapes  who  was  in  execution,  his 
creditor  may  take  him  by  capias  ad  fatisfacien - 
dum  j or  bring  adion  of  debt  on  the  judgment, 

or 
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or  a fcire  facias  againft  him,  £3c.  for  he  hath  ftill 
an  intereft  in  the  body,  as  a pledge  for  the  debt. 
If  the  prifoner  makes  a tortious  efcape,  the  per- 
fon  at  whofe  fuit  he  was  taken  in  execution,  may 
have  an  alias  cap.  to  take  him  again ; or  a&ion 
of  the  cafe  againft  the  fheriff : but  if  the  fheriff 
voluntarily  permit  the  efcape,  debt  may  be 
brought  againft  the  fheriff.  Ventr.  269.  Lil.  Abr. 
536.  3 Salk.  160. 

Debt  lieth  againft  a fheriff,  for  money  levied 
in  execution  : and  if  a defendant  in  execution  is 
refcued,  the  fheriff  is  liable  for  the  whole  debt, 
and  is  to  have  his  remedy  againft  the  Fefcuer. 
Dy.  241. 

6.  A perfon  may  have  aftion  of  debt  upon  an 
arbitrament ; but  not  for  debt  referred  to  arbi- 
tration, which  muft  be  aftion  on  the  cafe  : and 
debt  will  lie  for  breach  of  a by-law,  or  for 
amercement  in  a court-leet,  fcfc.  Aftion  of  debt 
fhall  be  brought  for  money  adjudged  to  be  paid 
by  arbitrators,  declaring  on  the  award ; and  alfo 
upon  the  bond  for  not  performing  it.  New  Nat. 
Br.  267.  Brcwnl.  55.  Lill.  Abr.  400. 

Debt  lies  for  money  recovered  upon  a judg- 
ment, i£c.  And  if  a man  recovers  debt  or  da- 
mages in  London , on  aftion  brought  there  by  the 
cuftom  of  the  city,  which  lies  not  at  common 
law  ; when  it  is  become  a debt  by  the  judgment, 
aftion  of  debt  lies  upon  this  judgment  in  the 
courts  at  Wejlminfter.  Nat.  Br.  26S.  2 Danv. 

Abr.  499.  In  aftions  of  debt  on  bonds,  a rule 
may  be  made  to  llay  proceedings  on  payment  of 
principal,  intereft  and  cofts  but  not  in  actions 
of  debt  upon  judgments)  yet  the  defendant  may 
plead  a tender  and  uncore  pnjt.  6 Mod.  60. 

7.  Action  of  debt  is  lomeumes  grounded  on 
an  aft  of  parliament  •,  as  fot  a pailon  againft  a 

pariihioner 
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parifhioner  for  not  fetting  out  tithes,  wherein 
the  plaintiff  fhall  recover  the  treble  value,  by  the 
ftatute  2 Ed.  6.  c.  13.  Againft  a hundred  for  a 
robbery  committed  on  the  highway  in  the  day- 
time of  any  day,  except  Sunday,  when  the  hun- 
dred fhall  anfwer  it,  if  the  robbers  are  not  taken 
in  forty  days,  &c.  27  Eliz.  c.  13.  Sec  Com.  Rep. 
345.  Stra.  4c 6.  Againft  a man  for  arrefting, 
or  caufing  one  to  be  arrefted  in  another  man’s 
name,  without  his  confent,  upon  the  ftatute 
8 Eiiz.  c.  2.  And  if  an  * attorney  fuffer  ano- 
ther to  follow  any  fuit  in  his  name,  he  fhall  for- 
feit -f*  20  /.  and  the  party  grieved  fhall  have 
debt  i by  3 Jae.  e.  7.  And  fo  in  many  other 
cafes  debt  lieth. 

The  manner  of  Proceeding  in  aSliorn 
of  Debt. 

TH  E Proceedings  upon  atftions  of  debt  in 
order  to  trial  in  the  courts  of  Wejlminjler , 
are, 

1.  By  writs,  procefs,  and  arrefts. 

2.  By  bail  and  appearance. 

3.  By  declarations,  pleadings,  &?r. 

1.  A writ  is  the  king’s  precept,  commanding 
fomething  to  be  done  touching  a fuit  or  atftion. 
And  of  writs  there  are  divers  kinds,  in  many 
refpeffs;  fome  are  real,  concerning  the  poflef- 

* An  attorney  who  gives  another  leave  to  practice  in  hit 
name,  is  anfwerable  for  what  he  does  in  his  name.  1 2 Mod. 
666. 

f By  IFat.  a Gro.  2.  c . 23.  fill.  17.  [perpetuated  by  30 
Geo.  2.  c.  19.  fi (t.  75.]  he  ihatl  forfeit  50/.  and  be  inea-; 
pable  of  ailing. 

fion 
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fion  of  lands,  called  writs  of  entry,  or  of  right 
touching  the  property,  &c.  Some  are  perfonal, 
relating  to  goods,  chattels,  and  perfonal  injuries; 
and  l'ome  are  mixed,  for  the  recovery  of  the 
thing  and  damages,  z Inft . 39. 

The  writs  in  civil  actions  are  either  original, 
or  judicial;  original  writs  are  ilTued  out  of  the 
court  of  chancery,  for  the  fummoning  a defend- 
ant to  appear,  and  judicial  writs  ilfue  out  of 
the  court  where  the  original  is  returned,  after 
the  fuit  is  begun,  to  carry  on  the  caufe:  the  ori- 
ginals bear  telle  in  the  name  of  the  king  ; but 
judicial  writs  bear  date  in  the  name  of  the  chief 
jultice  ; and  a writ  without  a tefte  is  not  good, 
for  the  time  may  be  material  when  it  was  taken 
out;  and  if  it  be  out  of  the  common  law  courts, 
it  mull  bear  date  fome  day  in  term  (not  being 
Sunday)  but  in  chancery  writs  may  be  iffued 
in  the  vacation  as  well  as  term-time,  as  that  court 
is  always  open : alfo  there  are  to  be  fifteen  days 
between  the  telle  and  return  of  writs,  where  the 
fuit  is  by  original ; but  by  ftatute,  delays  in  ac- 
tions by  reafon  of  fifteen  days  between  the  tefte 
and  return  in  perfonal  actions  and  eje&ments  are 
remedied.  F.N.B.  51,  147.  2 Inji.  40.  13 

Car.  2.  c.  2. 

An  original  writ  defective  in  form,  is  abate- 
able;  but  it  is  allowed  to  be  good  by  pleadings, 
&c.  and  though  an  original  may  not  be  amend- 
ed, yet  a new  writ  may  be  taken  out,  where  it 
is  not  amendable:  writs  judicial,  if  erroneous, 
may  be  amended ; and  writs  may  be  renewed 
every  term,  until  a defendant  is  arrefted,  but 
not  after  four  terms  in  B.  R.  when  a new  writ 
mult  be  ifiued,  and  the  plaintiff  may  not  re- 
new the  old  one.  And  all  writs  are  to  be  re- 
turned and  filed  in  due  time,  in  the  court  where 
, returnable; 
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returnable;  for  the  filing  them  is  the  warranty 
for.  the  proceeding.  2 Lil.  Abr.  7 16,  717. 

The  king’s  writs  cannot  be  denied  to  the  Tub- 
jed;  and  after  the  adion  is  fixed  on,  for  a 
wrong  done,  or  a right  detained,  as  in  debt,  on 
the  cafe,  &c.  fuch  a writ  muft  be  taken  out  as 
is  fuitable  to  the  ad  ion,  being  grounded  upon  it: 
and  if  in  the  writ  feveral  perfons  are  included,’ 
(for  four  defendants  may  be  put  in  one  writ) 
there  muft  be  feveral  warrants  from  the  Iheriff 
to  execute  the  fame.  Wood’s  Inji.  581. 

Attachment  lies  againft  fheriffs,  for  not 
executing  writs;  or  for  doing  it  oppreflively  by 
force,  or  not  doing  it  effedually,  through  any 
corrupt  pradice.  The  fherifPs  bailiffs  cannot 
execute  a writ  direded  to  the  (lieriff,  without 
his  warrant:  and  fheriffs  are  not  to  grant  war- 
rants for  arrefts,  before  the  receipt  of  the  writ; 
if  they  do,  they  fhall  forfeit  10/.  and  damages. 
43  Eliz.  c.  6. 

No  high  fheriff,  under- fheriff,  their  deputies 
or  agents,  fhall  make  out  any  warrant  before 
they  have  in  their  cuftody  the  writs  upon  which 
fuch  warrants  ought  to  iffue,  on  forfeiture  of 
10I.  Stat.  6 Geo.  c.n.f.  53. 

Every  warrant  to  be  made  out  upon  any 
writ  of  K.  B.  C.  B.  or  Exchequer , before  judg- 
ment, to  arreft  any  perfon,  fhall  have  the  fame 
day  and  year  fet  down  thereon  as  fhall  be  fet 
down  on  the  writ  itfelf,  under  forfeiture  of  10/. 
to  be  paid  by  the  perfon  who  fhall  fill  up  or  de- 
liver out  fuch  warrant.  Id.  f.  54.  See  Stat.  9. 
W.  3.  c.  15.  how  penalties  to  be  recovered  and 
divided. 

Every  warrant  upon  procefs  for  arreft ing  fhall, 
before  execution,  be  fubfcribed  or  endorfed  with 
the  name  of  the  attorney,  clerk  in  court,  or  fo- 

licitor, 
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Iicitor,  by  whom  fuch  proccfs  (hall  be  fued  forth; 
and  where  fuch  attorney  (hall  not  be  the  perfon 
immediately  employed,  then  alfo  with  the  name 
of  the  attorney  fo  immediately  employed.  Stat . 

2 Geo.  2.  c.  23.  / 22.  perpetuated  by  30  Geo.  2. 

c.  19.  /.  75;  . . - 

Not  fubfcribing  or  indorfing  the  name  of  the 
attorney,  &c.  on  any  warranc  made  upon  any 
writ  or  procefs,  (hall  not  vitiate  the  fame,  but 
fuch  writ,  and  all  proceedings  thereon,  (hall  be  va- 
lid and  effedual,  provided  the  writ  whereon  fuch 
warrant  be  made  out  be  regularly  fubfcribed  or 
endorfed;  and  every  (heriff,  or  other  officer, 
who  (hall  make  out  any  warrant  upon  any  writ, 
and  (hall  not  fubfcribe  or  indorfe  the  name 
of  the  attorney,  &c.  who  fued  out  the  fame, 

(hall  forfeit  5/.  to  be  affeffed  by  the  court  out 
of  which  fuch  writ,  &c.  (hall  iffue;  one  moiety 
to  be  paid  to  his  majefty,  and  the  other  moiety  ' 
to  the  perfon  grieved.  Stat.  12  Geo.  2.  c.  13. 

/.  4.  See  2 Barnard.  K.  B.  198,  407.  Ld.  Raym. 

58  6.  Sir  IV.  Jones  346.  pi.  5.  Cro.  Car.  372. 
pi.  6.  Hawk.  PI.  C.  chap.  31.  fett.  37.  p.  8 6. 

Str.  156.  H.  H.  P.  C.  457.  Barnes's  Notes 
C.  P.  303.  Pratt.  Reg.  C.  P.  441,  442.  2 
Barnes  327. 

If  a bailiff  be  kept  off  from  making  an  ar- 
rcft,  he  (hall  have  an  adion  of  affault:  and  where 
any  bailiff  touches  a man,  which  is  an  arreff, 
and  he  makes  his  efcape,  it  is  a refcous,  and  at- 
tachment may  be  had  againft  him.  If  a bailiff 
lays  hold  of  one  by  the  hand,  whom  he  had  a 
warrant  to  arreff,  as  he  holds  it  out  at  the  win- 
dow; this  is  fuch  a taking  of  him,  that  the  bai- 
liff may  juftify  the  breaking  open  the  houle 
to  carry  him  away : but  doors  may  not  be  broke 
open  to  make  an  arreff  in  civil  cafes,  unlefs  it 

be 
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be  in  purfuit  of  one  arretted.  Ventr.  30 6. 
5 Rep.  91.  Salk.  79.  Fojl.  Cr.  Law  319,  320. 

And  arreft  in  the  night,  as  well  as  the  day, 
is  lawful.  9 Rep.  66.  Cro.  Jac.  280.  pi.  ic. 
486.  3 Salk.  4 6.  Jenk.  Cent.  291.  pi.  30. 

H.  P.  C.  45.  5 Co.  92.  b.  Ow.  63.  But  no 

writ,  procefs,  (Ac.  (except  in  criminal  cafes) 
fhall  be  ferved  on  a Sunday,  on  pain  that  the 
party  ferving  them  fhall  be  liable  to  the  fuit  of 
the  party  grieved,  and  anfwcr  damages  as  if  the 
fame  had  been  done  without  writ;  and  aftian 
of  falfe  imprifonment  lies  for  arreft  on  a Sunday, 
and  the  arreft  is  void.  Stat.  29  Car.  2.  c.  7. 
12  Mod.  348.  F.  Raym.  250.  IVc.tf  Clerg.  law, 

chap.  34.  p.  344,  345*  Gibf  Cod-  tiL  ,0-  P- 
238.  12  Med.  607.  6 Mod.  96.  Hawk.P.C. 

86.  chap.  31.  feS.  58.  H.  H.  P.  C.  457.  note  (f.) 
Cro.  Jac.  6z.  pi.  6.  Salk.  78.  pi.  1.  5 AW. 
95.  Barnes’s  Notes  C.  P.  228.  v 5/a/.  5 /?». 
x,  q,  f.  3.  1 An.  Jl.  2.  r.  6.  2 626.  />/.  7. 

3 Salk.  149.  pi.  x.  2 Ld.  Raym.  1028.  A per- 
ion  may  be  retaken  on  a Sunday,  where  arrefted 
the  day  before,  or  upon  an  efcape  warrant, 
when  one  goes  at  large  out  of  the  rules  of  the 
king’s  bench  or  fleet  prifon,  (Ac.  6 Mod.  231. 
5 An.  c.  9.  Fortefc.  Rep.  374. 

If,  where  there  are  feveral  perfons  of  the  fame 
name,  a bailiff  arrefts  a wrong  perfon,  he  is  lia- 
ble to  a&ion  of  falfe  imprilonment : and  if  he 
airefts  a man  without  warrant,  though  he  after- 
wards receives  one  from  the  fheriff  j or  if  he  ar- 
refts one  after  the  return  of  the  writ  be  paft ; 
and  while  a bailiff  demands  more  than  his  juft 
fees  when  offered,  and  detains  a perfon  there- 
upon ; or  if  a man  be  any  ways  unlawfully  de- 
tained-, in  all  thefe  cafes  it  will  be  falfe  impri- 

fonment 
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fonment  ; and  large  damages  are  recoverable  in 
thefe  adtions.  Dy.  244.  Co.  Lit.  124.  Dalt. 
chap.  2.  pi.  hi. 

No  bailiff  (hall  carry  any  perfon  arrefled  to  a 
tavern,  alehoufe,  i£c.  without  his  confent,  fo 
as  to  charge  him  with  any  beer,  ale,  wine,  &c. 
but  what  he  fhall  freely  call  for;  nor  fhall  carry 
him  to  prifon  within  24  hours ; nor  demand  any 
greater  fum  than  the  law  allows,  for  the  arreft 
or  wailing  till  bail  is  given,  is V.  or  receive  a 
greater  fum  for  lodging  or  a day’s  diet  than  is 
allowed  by  juftices  of  peace,  isle.  32  Geo.  2. 
c.  28. 

If  a debt  be  under  10  /.  on  writs  out  of  a fu-  10  Mod.  24. 
perior  court,  or  under  40  s.  in  an  inferior  court, 
the  defendant  fhall  not  be  arrefled,  but  be  per- 
fonally  ferved  with  a copy  of  the  procefs,  and 
not  appearing  at  the  return,  the  plaintiff  may 
enter  an  appearance  for  him,  and  proceed,  i£c. 

No  perfon  fhall  be  held  to  fpecial  bail  on  fuch 
writs  ; and  affidavit  to  be  made  of  the  caufe  of 
adtion,  when  it  is  10 1.  Uc.  or  upwards,  and 
the  fum  indorfed  on  the  writ,  for  which  only 
bail  fhall  be  taken,  where  a man  is  arrefled. 

Slat.  12  Geo.  c.  29.  perpetuated  by  21  Geo.  2. 

<■  3-  . 

When  the  caufe  of  adfion  is  under  10/.  in 
any  fuperior  court,  or  40*.  in  inferior,  the  pro- 
cefs fhall  be  in  Englifh , and  the  defendant  ferved 
with  a copy  of  it,  and  alfo  notice  thereon  to  ap-  ■ 
pear  at  the  return,  i£c.  And  the  fee  for  making 
and  ferving  the  copy  of  the  procefs  and  norice, 
fhall  be  no  more  than  5 s.  out  of  fuperior  courts, 
and  1 s.  the  inferior  courts.  5 Geo.  2.  c.  27. 
perpetuated  by  21  Geo.  2.  c.  3. 

The 
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The  form  of  a bill  of  Middlefex  in  K.  B. 

This  precept  Middlefex.^TT'HE  fheriff  is  commanded  to  take 
molt  be  en-  A.  B.  //  be  is  to  be  found  in  his 

groffed  on  a baMwiek,  atid  that  he  fafely  keep  him,  fo  that  he 
ihmpt^icce^  have  his  body  before  our  fovereign  lord  the  king  at 
of  parchment.  Weftminfter,  on  Tuefday  next  after  the  morrow 
of  All  fouls  ( or  other  day  of  return ) to  anfwer  to 
*C.  D.  in  a plea  of  trefpafs.  And  that  he  then 
have  there  this  precept. 

By  Bill.  Lee. 

If  the  aftion  requires  Bail,  then  this  claufe  is 
added : And  alfo  to  a bill  of  the  faid  C.  againfi  the 
faid  A.  for  twenty  pounds  of  debt , according  to 
the  cujlom  of  the  court  of  the  faid  lord  the  king , be- 
fore the  king  himfelf  to  be  exhibited  i and  that  he 
have  there  this  precept. 

Bail  by  plaintiff’s  affidavit  for  20 1.  (The 
attorney’s  name  indorfed.) 

The  form  of  a latitat  in  K.  B. 

This  writ  E O R G E the  third , by  the  grace  of  God, 

mult  be  on  a yj"  king  of  Great  Britain,  France,  and  Ireland, 
four  Cxpenny  defender  of  the  faith,  &c.  To  the  fhcriff  of  Nor- 
piece  of  folk.,  greeting.  Whereas  we  lately  commanded  our 
pare  vat nt.  0f  Middlefex,  that  he  fhould  take  C.  D.  and 

E.  F.  if  they  fhould  be  found  in  his  bailiwick,  and  , 
keep  them  fafely,  fo  that  be  might  have  their  bodies 
before  us  at  Weftminfter,  at  a certain  day  now 
pajl , to  anfwer  to  A.  B.  in  a plea  of  trefpafs  ; and 
alfo  to  a bill  of  him  the  faid  A • againjl  the  afore- 
faid  C.  for  ten  pounds  of  debt , according  to  the 
cujlom  of  our  court,  before  us  to  be  exhibited : and 
our  faid  fheriff  of  Middlefex,  at  that  day  made  a 

return 
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return  to  us , that  the  J did  C.  and  E.  were  not  found 
in  bis  bailiwick  j whereupon  on  the  behalf  of  the 
faid  A.  it  is  fufficiently  tejlified  in  our  court  before 
us , that  the  aforefaid  C.  and  E.  lurk  and  wander  up 
and  down  in  your  county  j Therefore  we  command 
you , that  you  take  them , if  they  are  to  be  found  in 
your  bailiwick , and  fafely  keep  them,  fo  as  you  have 
their  bodies  before  us  at  Weftminfter  on  Wednes- 
day next  after  three  weeks  of  the  Holy  Trinity, 
to  anfwer  to  the  aforefaid  A.  in  the  plea  and  bill 
aforefaid-,  and  that  you  have  then  there  this  writ. 

Witnefs  William  earl  Mansfield  at  Weftminfter, 
the  day,  * &fc.  in  the  eighteenth  year  of  our  reign. 

Lee. 


The  form  of  an  alias  and  pluries . 

GE0RGE  the  Third,  &c.  To  the  /her iff  This  alfo 

of  N.  greeting.  We  command  you,  as  before  °"Qa 
we  commanded  you,  that  you  take  C.  D.  and  E.  F.  ftafflP|Xpenn^ 
if  they  /ball  be  found  in  your  bailiwick,  and  fafe- 
ly keep  them,  fo  that  you  have  their  bodies  be- 
fore us  at  Weftminfter,  on,  &c.  (fuch  a return) 
to  an/wer  to  A.  B.  of  a plea  of  trefpafs ; and  alfo  to 
the  bill  of  the  faid  A.  again/l  the  faid  C.  and 
£.  for  ten  pounds  of  debt , according  to  the  cuftom 
:of  our  court,  before  us  to  be  exhibited:  and  have 
you  then  this  writ.  Witnefs  William  earl  Mans- 
iiald, 

A pluries  capias  varies  from  the  Alias  only  by 
.inlerting  the  word  oftentimes  we  commanded,  in- 
ftead  of  as  before. 

* If  the  writ  be  fued  out  in  terra  time,  it  muft  be  tefted 
the  firft  day  of  the  tern  ; if  in  any  of  the  vacations,  then 
the  Jaft  day  of  the  preceding  terra, 

C The 


Digitized  by  Google 


r8 


This  aJfo 
mud  be  on  a 
four  fixpenny 
{lamp. 


Of  Stations  anu  RetmWe*. 

The  form  of  a capias  in  debt,  in  C.  P. 

GEORGE  tbe  Third,  &c.  To  the fheriff  of 
Norfolk,  greeting.  We  command  you  that 
you  take  C.  D.  late  of,  (Ac.  in  your  county,  gent, 
and  E.  F.  late  of  tbe  fame  place  in  your  county, 
yeoman,  if  they  may  be  found  in  your  bailiwick, 
and  fafely  keep  them,  fo  that  you  have  their  bodies 
before  owr  jufticts  at  Wellminlter,  on  the  morrow 
of  All  fouls,  to  anfwer  to  A.  B.  of  a plea  that 
he  render  to  him  thirty  pounds,  which  he  owes  to, 
and  unjuftly  detains  from  him  -,  and  have  you  there 
this  writ.  Witnefs  Sir  Charles  Pratt,  Knight,  at 
Weftminfter,*  (Ac.  in  tbe  eighteenth  year  of  our 
reign. 

If  your  capias  be  in  action  of  the  cafe  then  fay : 
To  anfwer  to  the  faid  A.  B.  according  to  the  cuf- 
tem  of  our  court  of  Common  Bench,  in  a certain 
plea  of  trefpafs  on  the  cafe,  upon  promt fes  \ to 
the  damage  of  tbe  faid  A.  twenty  pounds,  &c. 

2.  Bail  is  fecurity  for  the  appearance  of  the 
defendant,  at  a day  and  place  certain,  to  anfwer 
the  plaintiffs  fuit.  And  in  all  cafes  where  pro- 
cefs  iflfues  forth  of  K.  B.  to  take  the  defendant’s 
body,  if  an  appearance  only,  and  not  fpecial  bail 
is  required,  there  the  defendant  may  appear  in 
court  in  his  proper  perfon,  and  file  common  bail. 
Lil.  Abr. 

There  is  both  common  and  fpecial  bail:  Corrt- 
mon  bail  is  in  adtions  of  fmall  concernment  •, 
being  called  common,  becaufe  their  fureties,  as 
John  Doe  and  Richard  Roe,  in  that  cafe  are 
taken  j whereas  in  cafes  of  greater  weight,  as  ac- 
* See  the  note  in  the  preceding  page. 
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tions  upon  bond  or  fpeciaky,  kftc.  where  the 
debt  amounts  to  10  /.  or  above,  (of  which  an 
affidavit  of  the  debt  is  now  to  be  made)  fpecial 
bail  or  furety  muft  be  taken,  fuch  as  fubfidy- 
men  at  leaft,  and  they  according  to  the  value. 
4 In  ft.  1 79. 

As  there  are  different  kinds  of  bail;  fo  there 
are  divers  forts  of  bail-pieces,  viz.  1.  A common 
bail  piece,  where  the  defendant  is  ferved  with  a 
copy  of  the  procefs ; this  is  merely  to  bring  the 
defendant  into  court,  and  is  in  nature  of  an  ap- 
pearance in  the  court  of  Common  Fleas.  2.  A 
fpecial  bail  piece  on  a cepi  corpus , or  arreft  re- 
turned, when  the  defendant  is  actually  arretted; 
and  the  fheriff  hath  taken  a bail-bond.  3.  A 
bail-piece  on  an  habeas  corpus , in  cafe  a defend- 
ant lives  at  a great  diftance  from  lVeftminfter% 
and  a caufe  is  removed  out  of  an  inferior  court. 
4.  Bail-pieces  taken  before  commiffioners  in  the 
country,  by  virtue  of  the  ftat.  4 IV.  & M.  c.  4. 

Thefe  bail-pieces,  if  common,  are  to  be  filed 
in  the  office  within  fix  days  .after  the  end  of  the 
term  the  attorney  appears : and  fpecial  bail, 
which  is  taken  before  a judge,  or  by  commif- 
fioners, when  accepted,  is  to  be  filed  ; after  20 
days  notice  given  of  putting  in  fpecial  bail  be- 
fore a judge  on  a cepi  corpus , if  there  is  no  ex- 
ception, the  bail  fhall  be  filed  in  four  days.  Up- 
on a habeas  corpus , 28  days  are  allowed  to  ex- 
cept againft  the  bail,  and  after  that,  if  it  be  not 
excepted  againft,  it  fhall  be  filed  in  four  days. 
Lil.  Abr.  174.  Salk.  98. 

Bail  is  not  properly  filch  till  it  is  filed  ; but  it 
fhall  be  accounted  good,  till  the  fame  is  quef- 
tioned  and  diiallowed.  And  when  cognifors  of 
bail  are  queftioned,  they  muft  juftify  themfelves 
in  open  court  by  oath  of  their  abilities ; or  be- 
C 2 fore 
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fore  one  of  the  judges  of  the  court;  or  by  affi- 
davit before  the  commiffioners  who  took  the  bail ; 
and  the  court  may  adjudge  bail  fufficient;  whe  i 
the  plaintiff  will  not  accept  it.  Alfo  a defend- 
ant, with  leave  of  the  court,  maydepofic  money 
in  court  inttead  of  bail:  and  the  court,  on  mo- 
tion, or  a judge  at  his  chamber  will  order  a com- 
mon appearance  to  be  taken,  when  fpecial  bad  is 
not  required.  Lil  Abr. 

If  the  defendant  doth  not  find  common  or 
fpecial  bad,  the  attorney  for  the  plaintiff  is  to 
call  uport  the  (heriff  for  the  return  of  the  writ; 
on  default  whereof,  a rule  being  made  for  it, 
the  Iheriff  (hall  be  amerced,  or  i'ummoned  be- 
fore a judge  to  ibew  caufe,  f£c.  and  if  on  a 
et'p  corpus  no  bail  is  returned,  a rule  will  be 
made  out  to  bring  in  the  defendant’s  body. 
When  a fheriff  hath  taken  good  bail  of  the  de- 
fendant, 'he  will  on  a rule  return  a cepi,  and  af- 
Itgn  the  bail-bond  to  the  plaintiff;  which  may 
be  done  by  indorlement,  without  ftamp,  fo  as  ic 
be  ftamped  before  aftion  brought  thereupon ; 
and  then  if  the  bail-bond,  £f fc.  be  forfeited,  the 
plaintiff  may  bring  his  aftion  on  the  bond  in  his 
own  name.  Slat-  4 & 5 An.  But  upon  fuch  af- 
fignment  of  a bail-bond  and  aftion  brought 
thereon,  neither  defendant  nor  b;^l  can  be  ar- 
retted on  the  bond,  but  ferved  only  with  a copy 
of  the  procefs;  for  otherwife  bail  might  be  taken 
ad  infinitum. 

Sheriffs  are  to  let  to  bail  perfons  arretted,  up- 
'on  reafonable  fureties,  having  fufficient  within 
the  county,  to  keep  their  days  in  fuch  place, 
tie.  as  the  writs  require.  23  //.  6.  c.  10.  And 
the  ttatute  \ W.  kA  M.  fej]'.  2.  c.  2.  provides 
againft  exceffive  bail.  By  late  Orders  of  court, 
bail  fhall  be  liable  for  fo  much  as  is  fworn  to  and 
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imlorfed  on  the  procels,  or  for  a leffer  fum ; and 
not  be  difcharged  though  the  plaintiff  declares 
for  more.  On  exception  entered  againft  bail, 
the  defendant  muft  procure  them  to  juftify  in 
four  days,  if  in  term,  or  on  the  firfl  day  of  the 
next  term,  if  in  vacation.  Ord.  K.  R.  Ea/l.  5 
Geo.  2.  Altho’  the  bail  taken  by  the  Iheriff  on 
bail-bonds  is  put  in  above,  yet  the  plaintiff  may 
except  againft  fuch  bail:  Special  bail  fhall  be 
perfected  by  the  defendant  within  four  days  af- 
ter exception,  or  in  default  the  plaintiff  may 
proceed  on  the  bail-bond;  and  the  like  is  to  be 
obferved  on  bail  put  in  upon  writs  of  error,  or 
they  may  be  non-proffed.  No  attorney  fhall  be 
bail ; nor  fhall  any  bailiff  be  permitted  to  be- 
come bail  in  any  action  or  fuit.  Ord.  C.  P. 
Mich.  5 Geo.  2. 

If  a plaintiff  does  not  declare  againfl  the  de- 
fendant in  two  terms  after  bail  is  put  in,  the  de- 
fendant may  non-profs  the  plaintiff,  and  then  the 
bail  are  difcharged;  for  in  fuch  cate  the  defend- 
ant is  to  go  only  upon  common  bail,  by  the 
rules  of  the  court.  If  the  defendant  render  him- 
lelf  to  cuftody  in  difeharge  of  his  bail,  upon  the 
day  of  the  return  of  the  fecond  writ  of  Jcire  fa- 
cias againft  the  bail,  the  court  fitting,  the  bail 
fhall  be  difcharged : and  the  bail  may  bring  in 
the  body  of  the  defendant,  at  any  time  before 
the  return  of  the  alias  feire  facias,  and  render 
him  up,  which  will  difeharge  the  bail ; but  care 
muft  be  taken  that  the  bail-piece  be  vacated  in 
the  office.  Rol.  Abr.  250.  6 Mod.  238. 
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Form  of  a common  bail- piece. 


This  nail  be 
engrofled  on 
a treble  fix- 
penny  ltampt 
piece  of 
parchment  in 
this  form. 


i 

Of  Trinity  Term  in  the  fourth  Tear  of  the 
Reign  of  King  George  the  Third. 

London,  (to  wit)  A.  B.  is  delivered  to 
bail  upon  a Cepi  Cor- 
pus, unto 

John  Doe  of  London, 
Yeoman , And 
Richard  Roe  of  the 
fame  Place,  Yeoman. 


H.  C? 

(according 
fbe  Statute) 
Attorney 


f? 


At  the  Suit  of  C,  D. 


Form 
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Form  of  a fpecial  bail-piece. 


Of  the  Term  of  St.  Michael  in  the  fourth 
Tear  of  King  George  the  Third . 

Middlefex,  (to  wit)  A.  B.  is  delivered 
to  bail  on  a Cepi 
Corpus,  unto 
C.  D.  of  &cc.  in  the 
. faid  County , Gent.  And 

E.  F.  of  &c.  in 
the  faid  County , Mer- 


T.  W. 

Attorney  for 
Defendant . 


cer. 


At  the  Suit  of  C.  D. 
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To  be  engrof- 
fed  on  a double 
twelve  penny 
ftaropi  piece 
of  parchment 
in  this  form. 


■ 1 


There  is  no  difference  between  the  bail-piece 
upon  an  habeas  corpus  and  a cepi,  only  you  fay, 
is  delivered  to  bail  ©n  an  hab.  corp.  to  C.  D.  &c. 
If  it  is  a country  bail-piece,  the  caption  thereon 
at  the  bottom  is  to  be  inferted  thus : Taken  and 
acknowledged  the  jth  day  of  May  in  the  year  of 
cur  Lord  1778,  at  Blandford  in  the  county  afore - 
faid , before  G.P.  a commiffioner.  And  if  it  be  a bail- 
C 4 piece 
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piece  on  a certiorari , you  fay,  is  delivered  to 
bail  on  a writ  to  cauje  proceedings  to  be  certified , 
or  writ  of  certiorari. 

It  may  not  be  improper  here  to  infert  a bail- 
bond,  and  an  alignment  of  it  by  the  fljeriff  to 
the  plaintiff,  purfuant  to  the  flatute  4 Ann.  c.  1 6. 


The  form  of  a bail-bond  to  the  fhcriff. 


This  muft  be 
cngroffed  on 
*n  half  crown 
fheet  of  paper. 
For  adions  on 
this  bond,  fee 
Fortefc.  Rep. 
363,  f it. 
8tra.  399. 
a Str».  717. 
a Ld.  Raym, 
HS5- 


T7~  NOW  all  men  by  tbefe  prefents , that 
we  C.  D.  of,  &c.  E.  F.  of,  See.  and 
J Doe,  are  held  and  firmly  bound  to  G.  H. 
efquire , fbtriff  of  the  county  aforefaid , in 
forty  pounds  of  good  and  lawful  money  of 
Great  Britain,  to  be  paid  to  the  faid  Jberiff 
or  to  bis  certain  attorney , bis  executors , ad- 
miniftrators , or  'affigns ; for  which  payment  to 
be  well  and  truly  made , we  bind  ourfelves, 
and  every  of  us  by  birrifelf  for  and  in  the 
whole , our  heirs , executors , and  adminiftra- 
tors , and  of  every  of  us , firmly  by  tbtfe  pre- 
- fents , fealed  with  our  feals.  Dated  the  Day 

of,  &c.  in  the  year  of  the  reign  of  the  Lord 
George  the  Third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king , 
defender  of  the  faith,  & c.  the  eighteenth , 
and  the  year  of  our  Lord  1778.., 

THE  condition  of  this  obligation  is  fucb , that 
if  the  above  bound  C.  D.  do  appear  before 
the  jujlices  of  our  lord  the  king  at  Weftminfter, 
on  the  day , See.  to  anfwer  unto  A.  B.  gentleman, 
of  a plea  of  trefpafs , and  alfo  in  a plea  of  debt 
for  twenty  pounds  upon  demand ; then  this  prefeni 
obligation  to  be  void  and  of  none  effeSt,  or  elfe  to 
fiund  and  remain  in  full  force  and  virtue. 
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Form  of  the  fheriff’s  ajfignment  thereon. 

KNOW  all  men  by  tbefe  prefents,  that  I G.  To  he  indorf- 
H.  efquire , the  /her iff  within  named,  do  *d  on  3 treb!e 
hereby  for  myfelf , my  executor s and  adthinijlrators , ^^"",,,<1 
affgn  and  fet  over  untp  A.  B.  (the  plaintiff  named  fufficiept  if 
in  the  condition  of  the  within  written  bond ) his  (limped  be- 
executors  and  adminiftrators , the  within  mentioned  *°re  art'°* 
bond,  purfuant  to  an  aft  of  parliament  for  the  brouSht- 
amendment  of  the  law  and  the  better  advancement 
of  juflice.  In  witnefs  whereof  l have  hereunto  fet 
my  hand  and  feal , this  — day  of — &c c.  in  the  year 
of  our  Lord  one  thoufand  feven  hundred  and  feventy- 
eigbt.  t 

3.  The  declarationi  is  a fhewing  in  writing  of 
the  caufe  of  complaint  of  the  plaintiff  againft 
the  defendant,  wherein  the  party  is  fuppoied  to 
have  received  fome  wrong:  It  is  an  expofnion 
of  the  writ,  with  the  addition  of  time,  circum- 
ftances,  fcfc . and  rauft  be  true,  clear  and  cer- 
tain  j for  the  court  is  not  to  take  things  in  it  by 
implication. 

A declaration  is  grounded  upon  the  writ  in 
the  Common  Pleas,  and  bill  of  Middlefex  or  lati- 
tat in  the  King's  Bench  ; and  one  may  not  regu- 
larly declare  in  K.  B.  againft  a perfon  that  is  not 
in  cujlody  of  the  marfhal , or  hath  not  filed  bail ; 
unlels  he  is  a privileged  perfon.  In  adtion 
of  debt  upon  a bond,  the  plaintiff  in  his  de- 
claration mult  alledge  a place  where  the  bond 
was  made,  becaufe  the  jury  fhould  come  from 
that  place : and  if  one  declare  upon  an  obliga- 
tion, with  a hie  in  curia  prolat ’,  he  muft  on  oyer 
prayed  of  it,  fhew  the  obligation,  or  the  decla- 
ration will  not  be  good.  Alfo  a plaintiff,  declar- 
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ing  as  executor  or  adminiftrator,  ought  to  fet 
forth  the  probate  of  the  will,  and  letters  of  ad- 
miniftration  granted,  with  a profert  in  curia. 
Dy.  15,  39.  2 Ltl.  Abr.  412. 

If  one  be  in  the  cuftody  of  the  marfhal  of 
the  court,  for  debt  or  other  caufe  of  adlion,  any 
plaintiff  may  file  a declaration  againft  him,  and 
he  is  obliged  to  plead  thereto;  and  it  is  the 
fame  where  he  is  out  upon  bail,  any  other  may 
declare  againfl  him,  for  he  is  bound  to  anfwer 
every  one’s  fuit.  Lil.  Abr.  413.  When  a de- 
claration is  bad,  if  the  defendant  demurs,  the 
plaintiff  may  fet  it  right  in  a fecond  a<5t ton  ; 
but  if  the  defendant  do  not  take  advantage  of 
it,  but  pleads  in  bar,  and  the  plaintiff  proceeds 
to  iffue  thereon ; if  the  right  is  found  for  the 
defendant,  the  plaintiff  is  eftopped  by  the  ver- 
difl  from  bringing  a new  a&ion:  and  fo  it  is 
if  he  had  demurred  to  the  plea  in  bar.  Mid. 
Rep.  20,  207. 

In  real  aftions,  the  declaration  is  called  a 
count ; and  in  all  aftions  it  is  good  to  lay  fuffi- 
cient  damages  therein.  A plaintiff’s  attorney 
may  amend  his  declaration  in  K.  B.  in  matter 
of  form,  after  the  general  iffue  pleaded,  before 
entry  thereof,  without  paying  cods,  or  giving 
imparlance ; but  if  he  amends  in  fubftance,  he 
mult  pay  cods,  or  give  an  imparlance : and  if 
he  amend  in  fubftance,  after  a fpecial  plea  plead- 
ed, although  he  would  give  imparlance,  he  is  to 
pay  cofts.  Where  a declaration  is  defective,  it 
is  fometimes  aided  by  the  ftatutes  of  Jeofails , 
£f?c.  but  they  help  only  matters  of  form,  not 
matters  of  fubftance;  for  uncertainty  in  a decla- 
ration, which  is  matter  of  fubftance,  is  not  aided 
by  ftatute  after  verdift.  5 Rep.  35.  Lil.  Abr. 
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All  declarations  are  to  be  filed,  before  which 
they  are  not  of  record  to  warrant  a judgment : 
on  filing  declarations,  copies  thereof  are  ferved 
On  the  defendants,  or  their  attornies,  fc.  and 
by  an  order  of  all  the  judges,  12  IV.  2-  upon 
delivery  or  tender  of  a copy  of  any  declaration, 
the  defendant’s  attorney  fhall  pay  for  it  after  the 
rate  of  4 d.  per  fheet,  &c.  and  if  any  perfon 
refufe  to  pay  for  the  popy  tender’d,  the  faid 
copy  is  to  be  left  in  the  office  with  the  clerk 
that  keeps  the  files  of  declarations,  and  there- 
upon the  plaintiff’s  attorney  giving  rules  to 
plead,  may  for  Want  of  a plea  fign  judgment ; 
and  before  any  plea  (hall  be  received,  the  de- 
fendant’s attorney  is  to  pay  for  the  copy  of  the 
declaration. 

If  the  attorney  for  the  plaintiff  does  not  draw 
up  and  deliver  a copy  of  the  declaration  to  the 
defendant  or  his  attorney,  or ‘file  the  fame  with 
the  clerk  of  the  declarations,  before  the  end  of 
the  next  term  after  the  writ  is  returnable,  the 

glaintiff  may  be  non-profs’ d,  and  the  defendant 
tall  have  cofts.  So  it  is  where  one  comes  upon 
an  habeas  corpus , and  bail  is  given  thereon ; if 
the  plaintiff  doth  not  declare  againft  him  within 
two  terms,  including  the  term  the  defendant 
was  brought  in,  the  adtion  and  the  bail  are  to 
be  difcharged,  and  the  plaintiff  non-profs’ d with 
cofts.  But  if  a defendant  appears  in  court  in 
perfon,  at  the  return  of  the  writ,  and  it  be  fo 
mentioned  in  the  bail-piece,  the  plaintiff  muff 
declare  within  three  days,  or  a non-profs  may  be 
entered  againft  him  with  cofts,  by  the  flat. 
8 Eliz.  cap.  2. 

It  is  ordered , that  where  fpecial  or  common 
bail  is  filed,  and  notice  thereof  given,  a copy 
of  the  declaration  fhall  be  delivered  to  the  at- 
torney 
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torney  for  the  defendant,  who  is  to  pay  for  the 
fame,  or  on  refufal,  or  not  knowing  where  he 
lives,  it  may  be  left  in  the  office,  and  notice  of 
it  mufl  be  forthwith  given  to  the  defendant ; 
and  fuch  declaration  fhall  be  held  well  delivered 
from  the  time  of  fuch  notice  only : and  where 
the  caufe  of  adtion  is  fpeci^lly  expreffed  in  any 
writ,  by  virtue  of  which  the  defendant  is  ar- 
refted,  and  the  plaintiff  having  declared  ; . the 
defendant  fhall  plead  within  the  ul'ual  time, 
without  imparlance,  as  by  original.  And  if  the 
defendant  lives  within  20  miles  of  Lontlon,  the 
declaration  fhall  be  delivered  with  notice  to 
plead  in  four  days  after  the  delivery  thereof; 
and  if  he  lives  above  20  miles  off,  the  declara- 
tion is  to  be  delivered  with  notice  to  plead  in 
eight  days  after  delivery  ; and  on  default  of 

f leading  in  thole  times,  the  plaintiff  may  fign 
is  judgment.  Ord.  K.  B.  Trin.  & Hil.  2 Geo.  2. 
And  Trin.  5^6  Geo.  2. 

Where  the  copy  of  the  procefs  is  ferved  upon 
any  defendant,  and  the  plaintiff’s  attorney  en- 
ters an  appearance  for  him,  purfuant  to  the  lat« 
act  of  parliament,  a copy  of  the  declaration 
fhall  be  left  in  the  office,  and  an  Evglijh  notice 
delivered  the  defendant,  fignifying  the  nature  of 
the  adlion,  and  in  whofe  office  the  declaration 
is  left,  &c.  and  that  unlefs  the  defendant  plead 
within  four  days,  &c.  judgment  will  be  en- 
tered agtinft  fuch  defendant  by  default:  and  if 
the  defendant  does  not  plead  by  the  time  the 
rules  for  pleading  are  out,  the  plaintiff  fhall  fign 
judgment,  without  any  further  calling  for  a plea ; 
and  thereon  notice  may  be  given  of  executing  a 
writ  of  inquiry,  by  delivering  it  to  the  defend- 
ant, or  leaving  the  fame  at  his  laft  or  ulual  place 
ef  abode.  Ord.  C.  P.  Mich.  1 Geo.  2.  See 
Ord,  Eaji.  3 Geo . 2. 
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The  form  of  a declaration  in  debt  in  K.  B. 

, Michaelmas  term  in  the  feventeenth  year  of 
King  George  the  Third. 

Middlefex  A B.  complains  of  C.  D.  othemvife  This  and  *11 
to  wit.  • coded  C.  D.  of  the  parifh  of  St.  proceedings 

Clement’s  Danes  in  the  county  cf  Middlefex  afore-  “ Iaw  *re 
faid,  gentleman , being  in  the  cuftody  of  the  marjhal 
of  the  Marfhalfea  of  our  lord  the  king,  before  the  ftampt  paper. 
k]ng  bimfelf,  of  a plea , that  he  render  to  hint 
twenty  pounds  of  good  and  lawful  money  of  Great 
Britain;  which  be  owes  to  him , and  unjuflly  de- 
tains, for  that,  to  wit,  That  whereas  the  f aid  C. 

the  day,  &c.  in  the year  of  the  reign,  & c.  of 

the  lord  George  the  Third,  now  king  of  Great 
Britain,  at  the  faid  parifh  of  St.  Clement’s  Danes 
in  the  county  afore  faid,  by  his  certain  writing  obli- 
gatory, fealed  with  the  feal  of  the  faid  C.  and  here 
fhewn  to  the  court  of  the  faid  lord  the  king,  the 
date  whereof  is  the  fame  day  and  year  above-men- 
tioned, acknowledged  bimfelf  to  be  held  and  firmly 
bound  to  the  faid  A.  in  the  afar  ef aid  twenty  pounds, 
to  be  paid  to  the  faid  A.  whenever  after  he  fbould 
be  thereunto  required:  neverthelefs  the  faid  C. 
although  thereunto  often  required,  hath  not  paid  to 
the  faid  A.  the  faid  twenty  pounds,  or  any  part 
thereof,  but  hitherto  bath  refufed,  and  fiill  doth 
ref ufe,  to  pay  the  fame ; whereupon  the  faid  A. 
faith,  that  he  is  injured , and  hath  damage  to  the 
value  of  ten  pounds ; and  therefore  he  brings  bis 
fuit,  See.  v 

H.C .for  the'  1 J.  Doe.  . 

TfNjiftbe.  'Pkd£ts  of  profecutingK 
defendant.  JR.  Roe. 

Another 
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Another  form  of  a declaration  in  debt# 

London.  A B.  complains  of  C.  D.  being  in 
Jf\_  • cuflody  of  the  marfhal , &c.  of  a 
plea  that  he  render  to  him  thirty  pounds  of  good 
and  lawful  mapey  of  Great  Britain,  which  he  owes 
to,  and  unjuflly  detains  from  him-,  for  that,  where- 
as the  faid  C.  on  the day , &c.  in  the  year, 

&c.  at  L.  aforefaid,  to  wit.  in  the  panfh  of  St. 
Mary  Le  Bow,  in  the  ward  of  Cheap,  had  bor- 
rowed of  the  faid  A.  the  aforefaid  thirty  pounds , 
to  be  paid  to  the  faid  A.  when  afterwards  he 
Jhould  be  thereto  required:  yet  the  faid  C.  although 
thereto  often  requeued,  hath  not  paid  the  faid  thirty 
pounds  to  the  faid  A.  or  any  part  thereof , but  hath 
hitherto  altogether  denied , and  fill  doth  deny  to  pay 
the  fame  to  him-,  to  the  damage  of  the  faid  A. 
&c.  and  thereupon  he  brings  his  fuit , &c. 

In  the  Common  Pleas , the  declaration  begins : 
C.  D.  late  of,  &c.  was  fummoned  to  anfwer  A. 
B.  of  a plea,  that  he  render,  (sc.  And  where- 
upon the  fame  A.  by,  (Ac.  his  attorney,  com- 
plains, that  whereas  the  faid  C.  (Ac. -And 

note , in  C.  P.  in  debt,  account,  covenant,  de- 
tinue, and  replevin,  the  word  fummoned  to  an- 
fwer is  ufed : and  in  cafe,  trefpafs,  trover,  and 
eje&ment,  attached  to  anfwer. 

The  form  of  a plea  in  debt. 

AN  D now  at  this  day , to  wit,  the  day 

of,  &c.  in  this  fame  term , came  before  our 
lord  the  king  at  Weftminfter,  as  well  the  afore- 
faid A.  B.  by  his  attorney  aforefaid,  as  the  afore- 
faid C.  D.  by,  &c.  his  attorney ; and  the  faid  C. 

defends 
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defends  the  force  and  injury  when , &c.  and  faith , 
that  he  doth  not  owe  to  the  faid  A.  the  faid  fum  of 
twenty  -pounds , or  any  part  thereof  in  manner  and 
form  as  the  faid  A.  above  complains  againjl  him 
and  of  this  he  puts  himfelf  upon  bis  country , &c. 

All  pleadings  are  either  general  or  fpecial ; a 
general  plea  is  drawn  on  a little  piece  of  3 d. 

Itamp’d  paper,  having  only  the  defendant's  at- 
torney’s name  to  it,  thus:  In  debt,  He  owes  no- 
thing ; or  if  by  bond,  'Tis  not  his  deed , &c.  In 
cafe.  He  hath  not  promifed:  In  trefpafs,  Not 
guilty,  &cc.  And  fpecial  pleas  arc  drawn  up  in 
form,  fetting  forth  the  matter  pleaded  at  large, 
with  a proper  conclufion  to  the  declaration  or 
aflion ; and  mull  be  figned  by  counfel ; they 
are  of  two  forts,  pleas  in  abatement,  and  in 
bar.  A plea  in  abatement  begins.  That  the  de- 
fendant ought  not  to  anfwer  the  bill.  See.  And  it 
concludes  in  this  form ; Whereupon  he  prays 
judgment  of  the  bill , or  declaration  afore  faid. 

See.  The  plea  in  bar  begins;  That  the  plaintiff 
ought  not  to  have  or  maintain  his  aflion;  and 
concludes  to  the  aft  ion,  viz.  He  prays  judgment 
if  he  ought  to  have  or  maintain  bis  a£Iion  againjl 
him.  See. 

When  a defendant  hath  pleaded,  the  plain- 
tiff anfwers  the  defendant’s  plea,  which  is  called 
a replication : This  mull  contain  certainty,  and 
not  vary  from  the  declaration,  but  mud  purfue 
and  maintain  the  caufe  of  the  plaintiff’s  aflion; 
otherwife  it  will  be  a departure  in  pleading. 

The  defendant  anfwers  the  plaintiff^  replication 
by  rejoinder ; and  it  ought  to  be  a fufficient  an- 
* fwer  thereto,  and  enforce  the  matter  of  the 
bar  pleaded ; if  he  departs  from  the  p'  a,  the 
rejoinder  is  not  good.  The  plaintiff  may  an- 
fwer 


Digitized  by  Google 


32  fl>f  SRfonss  an*  RemeUfef. 

fwer  the  rejoinder  by  a furrejoinder ; alfo  fome- 
times,  though  feldom,  pleadings  come  to  rebut- 
ter in  anfwer  to  the  furrejoinder,  fsfc.  A faulty 
plea  in  bar,  in  fome  cafes  is  made  good  by  a re- 
plication ; and  the  replication  may  be  allowed 
good  by  a rejoinder ; but  not  where  they  wanf 
* lubftance.  Co.  Lit.  304. 

After  all  the  above  pleadings,  there  may 
be  a demurrer  in  law : and  where  the  defend- 
ant has  pleaded  in  abatement,  before  he  pleads 
direftly  in  bar,  he  may  demur  to  the  plaintiff’s 
declaration;  and  refer  the  points  of  law  that 
arife  thereupon  to  the  judgment  of  the  court, 
which  determines  all  queftions  arifing  on  fuch 
demurrers.  A demurrer  is  to  be  figned,  and 
argued  on  both  fides  by  counfel ; and  when  it 
is  joined  the  plaintiff  enters  it,  &c.  and  paper 
books  are  delivered  to  the  judges : and  on  a 
general  demurrer,  the  party  confeffeth  all  mat- 
ters of  fa£t,  that  are  well  pleaded.  Thefe  de- 
murrers alledge  infufficiency  in  law  in  the  other 
, party’s  declaration,  plea,  £r 'c.  and  if  fpecial, 
lay.  That  it  ought  not  to  be  anfwered,  becaufe , &c. 
and  therefore  prays  judgment : and  if  the  matter 
be  found  inefficient,  judgment  is  againft  him 
that  joined  in  the  demurrer,  but  if  it  appear 
fuffici^nt,  judgment  is  given  againft  the  demur- 
rant.  Where  the  points  on  a demurrer  are  ap- 
parent and  eafy  to  determine,  the  court  will 
proceed  t6  give  judgment  upon  it  prefently ; 
but  if  it  be  doubtful  or  difficult,  they  will  take 
time  to  confider  thereof,  and  give  a day  to  the 
parties:  and  fometimes  all  the  judges  of  Eng- 
land are  confulted. 

By  ftatute,  no  dilatory  plea  (hall  be  received 
in  any  court  of  record,  unlefs  the  truth  of  it  be 
proved  by  affidavit,  or  probable  matter  is  ftiewn : 

And 
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And  the  caufes  of  demurrer  are  to  be  I penally 
fet  down,  or  the  judges  (hail  give  judgment 
without  regarding  imperfections  in  any  writ, 
pleading,  &c.  fo  as  fufficient  matter  appears. 

Stat.  4 Ann.  c.  1 6. 

A defendant  is  to  demur  where  he  may  do 
it,  for  if  in  fuch  cafe  he  pleads,  he  fhall  not 
afterwards  take  advantage  in  art  eft  of  judg- 
ment, & fc. 

The  form  of  a general  demurrer  to  a 
declaration. 

AND  the  faid  C.  D.  by  T.  W.  his  attorney , 
comes  and  defends  the  force  and  injury , 

■when.  See.  and  the  faid  C.  prays  judgment  of  the 
faid  declaration , becaufe  he  faith,  that  the  fatd  de- 
claration and  the  matter  therein  contained  are  in- 
efficient in  law  for  him  the  faid  A.  to  maintain 
his  faid  a Elion  againfl  the  faid  C.  to  which  declara- 
tion the  faid  C.  is  under  no  neceffty,  or  in  any  wife 
bound  by  the  law  of  the  land  to  anfwer ; and  this 
he  is  ready  to  aver : whereupon  for  want  of  a fuf- 
ficient declaration  in  this  cafe , the  faid  C.  prays 
judgment  of  the  faid  declaration,  and  that  the  fame 
may  be  quafJjed. 

Form  of  a joinder  in  demurrer. 

AND  the  faid  A.  B.  faith,  that  notwith- 
Jlanding  any  thing  above  alledged  by  the  faid 
C.  D.  the  faid  declaration  ought  not  to  be  qua  fe- 
ed-, becaufe  he  faith,  that  the  faid  declaration , 
and  the  matter  therein  contained,  are  good  and  fuf- 
ficient in  law  for  him  the  faid  A.  to  maintain 
his  action  againfl  the  faid  C.  which  faid  matter 
contained  in  the  faid  declaration  the  faid  A.  is 
D ready 
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ready  to  aver  and  prove  in  fuch  manner  as  this 
court  fisall  think  fit ; and  becaufe  the  /aid  C.  hath 
made  no  anfwer  thereto , nor  hitherto  in  any  manner 
denied  the  fame , the  [aid  A.  prays  judgment , and 
that  bis  damages  occafioned  by  the  premises  may  be 
awarded  to  him , £s V.' 

/}£] ion  upon  the  cafe  is  a general  action  given 
for  redrefs  of  wrongs  and  injuries,  done  with- 
out force,  and  by  the  law  not  provided  againft: 
and  by  an  ancient  ftatutr,  in  action  on  the  cafe, 
the  like  procefs  is  to  be  had  as  in  adlions  of 
debt,  or  trefp.ifs.  19  //.  7.  c.  9.  It  is  fo  called, 
becaufe  the  whole  cal’s  as  laid  in  the  declaration 
(except  time  and  place)  is  let  down  in  the  writ; 
and  it  is  fnid  to  lie  in  few  cafes  where  there  is 
another  remedy. 

As  to  the  kinds  of  this  adtion,  they  are  as 
various  as  the  torts  and  injuries  upon  which  they 
are  founded  ; but  on  a general  divifion  may  be 
reduced  to  the  heads  of, 

1.  Nonfeazance  on  promifes. 

2.  Malefeazance,  or  doing  what  ought 
not  to  be  done. 

3.  Misfeazance,  or  mifdoing  any  thing. 

4.  Deceits  on  contracts,  &V. 

5.  Particular  nufances. 

1.  As  to  nonfeazance , which  is  the  otniflion 
of  that  which  a man  ought  to  do;  if  there  be 
a charge  upon  any  perfon,  by  rcafon  of  his 
tenure  of  houfe  or  land,  to  repair  any  bank, 
bridge,  or  private  way,  &V.  and  he  doth  it  not, 
and  thereby  another  receives  fpecial  damage,  he 
may  have  adlion  on  the  cafe  againft  him : fo 
where  a man  is  bound  by  tenure  to  repair  fea- 
banks,  and  he  neglects  it,  fo  that  the  land  of 

his 
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his  neighbour  is  drowned } or  when  one  bound 
by  prefcription  to  make  his  hedge  next  my 
lands,  doth  it  not,  whereby  other  men’s  cattle 
come  into  my  ground  to  my  damage,  &c.  And 
for  not  paying  of  toll  of  a mill  or  market,  &V. 
this  aftion  lies.  Co.  Ent.  II.  io  Rep.  139. 
2 Saund.  m. 

Where  a man  doth  not  make  a good  eftate  of 
land  fold,  according  to  promife ; or  do  not  pay 
money  upon  a bargain  and  fale,  according  to 
agreement-,  or  not  deliver  goods  upon  promife, 
or  demand,  aftion  of  the  cafe  lies  on  an  exprefs 
afiumpftt , which  may  relate  to  one’s  real  or  per- 
fonal  eftate,  or  to  a man’s  perfon  : and  implied 
ojfumpfit  is  where  goods  are  fold,  or  woik  is 
done,  Cs?c.  without  any  price  agreed  upon ; here 
the  law  implies  a promife  and  iatisfa&ion  to  the 
value.  But  for  breach  of  promife  made  by  deed, 
writ  of  covenant  is  to  be  brought ; and  upon 
promife  of  payment  of  money  on  a bond,  un- 
lefs  there  be  a collateral  promife,  adtion  of  debt 
lieth ; and  on  a bill  of  exchange  accepted,  an 
attion  lies  on  the  cuftom  only.  Danv.  Abr.  28. 
Rol.  Abr.  517.  Vent.  152. 

If  one  defires  me  to  be  bound  for  him,  and  he 
afterwards  doth  not  fave  me  harmlefs,  this  is  non- 
feazance  implied  by  law;  and  adtion  of  the  cafe 
lieth.  And  this  aftion  lies  againft  an  inn-keeper 
that  refufes  to  entertain  a gueft  or  traveller,  on 
pretence  of  his  houfe  being  full,  if  this  be  falfel 
alfo  againft  a fmith  refufing  to  fhoe  a horfe, 
having  neceftaries  for  doing  it;  and  againft  a 
ftieriff  for  not  arrefting  a perfon,  being  prefent, 
fcfr.  Brownl.  32,  213.  Dy.  158. 

2.  Malejeazance  is  where  any  man  does  a vo* 
luntary  tort  or  injury  to  another:  if  a man  in 
riding  a horfe  hurts  another  perfon,  &V.  Or, 
D 2 if 
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if  any  one  keeps  a dog  ufcd  to  bite  men  and 
cattle,  and  knowing  thereof  continues  him  un- 
muzzled; and  I,  my  child,  fervant,  or  cattle  are 
bitten,  whereby  I fuffer  damage,  this  a&ion  lies 
againft  the  owner.  Dy.  25.  4 Rep.  188. 

If  a man  is  difturbed  or  hindered  in  the  ufe  of 
a way  to  his  houfe  or  ground,  (sc  or  in  putting 
cattle  into  a common,  he  may  have  an  a&ion 
on  the  cafe.  And  if  one  commoner  furchtrge 
the  common,  the  reft  of  the  commoners,  if  they 
cannot  have  their  common  as  ufual,  may  bring 
action  of  the  cafe  againft  him : So  where  one 
digs  pits  or  trenches,  &V.  in  the  common,  by 
which  cattle  go  in  danger  of  their  lives.  And 
for  inclofing  a man’s  common,  where  the  damage 
occafioned  by  it  is  fpecial.  2 Buljl.  121.  Stile 
164. 

Where  the  parfon  or  any  ftranger  difturbs  a 
perfon  in  the  ufing  a feat  or  ifle  in  a church, 
which  he  hath  as  appendant  to  his  houfe : Or 
where  one  is  difturbed  in  his  office,  or  the  pro- 
fits thereof,  this  action  litth.  And  when  fran- 
chifes  or  liber  ies,  are  under  difturbance  from 
any  : If  any  one  fhall  hinder  a perfon  that  has 
the  franchise  of  the  execution  and  return  of 
writs,  or  proo-fs,  in  a hundred,  liberty,  &c.  or 
fhall  difturb  an  officer  in  making  an  arreft,  or  in 
attaching  or  diftraining  of  goods,  adfion  of  the 
cafe  lies  : But  if  a man  himlelf  do  any  a£t  to 
prevent  execution  upon  his  own  goods,  (Sc.  this  ‘ 
action  doth  not  lie.  Co.  Entr.  9.  F.  N.B.  102. 

5 Rep.  9 1.  - 

For  creating  a new  market,  to  the  damage  of 
another,  &c.  And  if  any  perfon  fhall  entice  away 
a fervar.t,  apprentice,  or  an  apprentice  maid, 
(s’c.  whereby  the  mafter  or  mitirels  lofes  their 
fervice,  and  have  damage,  atftion  on  the  cafe 
- * 1 lies 
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lies  for  the  fame.  Lev.  296.  2 Injl.  198.  2 

169.  V 

3.  Misfeazance  may  concern  a man’s  houfe  or 
lands,  or  his  cattle,  goods.  (Ac.  If  my  fervant 
puts  a cand'e  or  other  fire  in  any  place  in  my 
houfe,  and  this  burns  all  mine  and  my  neigh- 
bour’s houfe,  adion  of  the  cafe  lieth  againft  me  : 

And  f a nvn  in  burning  of  heath  keep  his  fire 
fo  negligently,  that  the  clofe  of  another  is  burnt 
down,  rhis  sftior.  lies ; for  every  man  is  to  take 
care,  that  his  fire  does  his  neighbour  no  damage. 

Bur  aftion  is  taken  away  in  cafe  of  accidental 
fires,  by  ftatute.  D< mv.  Abr.  10.  2 Injl.  303. 

Rep.  13  6 Ann.  c.  3! . f.  6.  perpetuated  by 

10  Ann.  c 14 

If  a carrier  takes  goods  to  carry,  and  wilfully 
fpoi'is  them,  or  negligently  lofes  or  luffers  them 
to  be  loft  or  fpoiled,  adbon  on  the  cafe  lies:  And 
if  fuch  carrier  is  robbed  of  goods,  he  is  anfwer- 
able  for  the  fame,  bccaui'e  he  hath  his  hire,  and 
therefore  took  upon  him  the  f.fe  delivery  of  the 
goods  •,  and  though  the  carrier  be  not  acquainted 
with  all  the  particulars  in  a box,  (sc.  where  there" 
is  money,  he  fhall  anfwer  in  an  adtion,  if  rob- 
bed •,  unlefs  there  be  a fpecial  agreement  or  ac- 
ceptance to  excufe  him.  If  a waterman  or 
lighterman  lofe  goods,  this  adlion  lies  againft 
fuch  water-carrier ; but  goods  may  be  thrown 
over-board  in  a tempeft,  to  preferve  the  lives  of 
the  paflengers,  (Ac.  The  over-loading  an  horfe, 
or  furcharging  a boar,  is  aftionable,  if  there  be 
a damage  by  it.  Fitz.  Abr.  1 4.  Rajl.  Entr. 

484.  2 Bulfl.  28.  Danv.  Abr.  13. 

Adlion  of  the  cafe  will  lie  againft  an  inn- 
keeper for  goods  ftolen  in  his  houfe;  and  here 
the  inn-keeper  is  chargeable,  although  the  gueft 
doth  not  acquaint  him  what  goods  or  money  he 
D 3 hath ; 
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hath  ; and  tho’  he  deliver  the  key  of  the  cham- 
ber to  the  gueft,  and  knows  not  the  perfons  do- 
ing it,  But  the  perfon  robbed  muft  be  a 

traveller,  and  gueft  in  the  inn,  or  an  aCtion  will 
not  lie.  A man  coming  to  an  inn;  leaves  goods 
there,  and  goes  away  tor  two  or  three  days ; in 
this  cafe  he  is  no  gueft  ; and  therefore,  if  they 
are  ftole,  no  action  licth ; though  the  leaving  a 
horfe,  &c.  by  which  the  inn-kceper  hath  gain, 
makes  the  owner  a gueft  •,  and  the  inn-keeper 
anfwerable.  8 Co.  Rep.  33.  Moor  S77. 

This  a&ion  lieth,  where  an  inn-keeper  lets  a 
man’s  horfe  to  hire  without  his  leave:  And 
when  a horfe  that  is  hired,  is  abufed  by  the  rider, 
by  riding  an  excefiive  pace,  or  further  than 
agreed,  neglecting  to  take  care  of  him, 
aCtion  of  the  cafe  may  be  broughr ; not  if  the 
horfe  die  fuddenly,  without  the  rider’s  default. 
And  if  a fariier  undertake  the  cure  of  my 
horle;  or  a fmith  fhoeing  thereof,  and  doth  it 
not  well,  as  if  he  prick  the  horfe  fo  that  I lofe 
the  ufc  of  him,  &V.  tor  thefe  action  on  the  cafe 
lies.  Brownl.  8,  9.  Fitz.  94.  2 Euljl.  334. 

If  a chirurgeon  neglcCts  his  patient,  or  gives 
him  unwholesome  medicines,  whereby  the  pa- 
tient receives  injury,  &c.  this  aCtion  lieth  : Alfo 
where  a taylor  undertakes  to  make  a fuit  of 
clothes,  and  he  fpoils  them-,  and  when  one  un- 
dertaking to  build  a houfe,  dots  it  ill;  or  if  a 
carpenter  promiles  to  mend  my  houfe  before  a 
certain  day,  and  neglcCts  to  dp  it,  by  reafon 
whereof  my  houfe  falls,  it  is  aCtionable.  Danv* 
Abr.  32. 

Where  a counfellor  doth  not  come  to  plead 
his  client’s  caufe,  being  retained  to  appear,  by 
which  the  caufe  mifearries:  If  an  attorney  en- 
gages in  a fuit  without  warrant,  or  out  of  negli- 
gence 
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gence  or  ignorance  mifmanage  a caufe,  or  if  he 
plead  otherwife  than  he  hach.authority  to  do,  or 
make  default,  &c.  or  in  cafe  any  attorney  or 
other  officer  do  any  thing  contrary'to  his  truft; 
for  malicious  profecution  •,  and  where  any  fuit  is 
without  ground;  and  for  falfe  imprifonment, 
&c.  In  all  thefe  cafes,  aiftion  of  the  cafe  liethu 
Alfo  if  a fheriff,  &c.  refufe  to  do,  or  do  any 
thing  amifs  relating  to  his  office,  to  the  damage 
of  another;  or  fhall  make  a falfe  return  of  pro- 
cefs,  &V.  this  aflion  may  be  had.  6 Rep.  g. 
Dy.  361.  5 Rep.  89. 

4.  For  deceits  of  attornies,  f iff.  in  difcover- 
ing  evidences,  or  others  fecrets,  to  the  prejudice 
of  their  clients;  or  if  an  attorney  do  a thing  in 
his  own  name,  or  for  his  own  ufe,  which  he 
ought  to  do  for  me  in  my  name,  &V.  A man 
perfonating  another  in  any  court  or  other  place, 
to  his  injury ; counterfeiting  letters,  to  receive 
money;  cheating  others  at  play,  with  falfe  dice, 
fjc.  and  for  all  deceits  in  contracts,  aftion  on 
the  cafe  lies.  Dy.  25,  75. 

If  a vintner  fells  wine  for  good,  knowing  it 
to  be  bad,  this  aftion  lieth : fo  if  a man  fells 
certain  packs  of  wool,  as  good  and  merchant- 
able, if  they  are  damaged ; or  if  one  promife 
for  money  to  deliver  me  that  which  is  good,  and 
doth  not ; and  where  a perfon  fells  to  another 
cattle  or  goods,  that  are  not  his  own ; for  fell- 
ing by  falfe  weights  and  meafures,  or  warrant- 
ing clothes  to  be  of  fuch  a length,  that  are  de- 
ficient of  it ; felling  a horie,  &V.  affirming  it  to 
be  found,  when  it  hath  fome  fecret  dileale ; or 
unwholefome  bread,  beer,  meat,  isfe.  Danv. 
Abr.  173,  187.  Cro.  Jac.  196,  471. 

And  in  fome  cafes  this  adtion  arifes  upon  the 
warranty  of  the  feller,  and  in  others  it  will  lie 
D 4 without 
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without  warranty ; but  if  the  buyer  tafte  the 
wares  before- hand,  and  like  and  accept  them, 
&c.  without  a warranty,  no  adlion  lieth : And 
*tis  faid  adtion  of  the  cafe  lieth  not,  altho’  they 
are  warranted,  when  the  fault  is  fo  apparent  that 
the  buyer  may  difcern  it;  for  the  law  gives  no 
remedy  for  a man’s  own  voluntary  negligence. 
It  is  the  fame  when  the  warranty  is  after  the 
thing  is  fold,  fothat  ’tis  no  part  of  the  contradl; 
and  where  any  warranty  doth  extend  to  a thing 
to  come,  as  that  a horfe  lhall  carry  a man  fo 
many  miles  a day,  or  the  like.  Cro.  Jac.  6 31. 
3 Bulf.  94.  13  H.  4.  Finch  187. 

The  bare  affirmation  of  a particular  fort  of 
diamond,  if  the  feller  doth  not  warrant  it,  will 
not  maintain  an  a&ion : But  where  a man  hath 
the  poffeffion  of  a perfor.al  thing,  the  affirming 
it  to  be  his  own,  is  a warranty  that  it  is  fo : ’tis 
otherwife  in  cafe  of  lands,  where  the  buyer  muff 
fee  that  he  hath  title.  For  all  deceits  ul'ed  by 
tradefmen  in  their  trades;  and  if  goods  in  pawn 
are  refufed  to  be  delivered,  on  offering  the  mo- 
ney, isle.  adlion  on  the  cafe  may  be  had.  Cro. 
Jac.  4.  196.  Salk.  2 jo.  4 Rep.  18.  Lord 
Raym.  593. 

5.  For  a pa'ticular  nufance  to  a man’s  houfe, 
water,  way,  light  or  air,  by  building,  diverting, 
flopping,  digging,  isle.  whereby  he  is  damnified, 
adlion  of  the  cafe  lieth.  If  one  builds  his  houfe, 
fo  that  the  eaves  thereof  hang  over  and  drop 
upon  mine,  and  caufe  it  to  periffi,  or  otherwife 
trouble  my  dwelling  therein  : Or  if  a man  eredt 
a houfe,  upon  a new  foundation  fo  near  to  my 
houfe,  that  he  flops  up  my  window,  and  takes 
away  my  light ; l may  have  adlion  of  the  cafe 
againll  him ; but  not  if  the  building  be  on  an 
old  foundation,  where  there  was  a houfe  before. 
Co.  Lit.  56.  Buljl.  116.  The 
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The  ere&ing  of  a glafs  houfe,  a brew-houfe, 
©r  an  houfe  of  office,  (s?c . may  be  a nufance  for 
which  he,  that  hath  any  damage  thereby,  may 
bring  his  a#ion  : where  a man  hath  a water 
running  to  his  houfe  or  land  for  his  neceflary  ufe, 
and  another  flops  or  turns  it ; or  in  cafe  a tan- 
ner eredls  a lime-pit  near  the  water-courfe,  fo 
that  the  corruption  of  the  pit  fpoils  the  water  •, 
if  dye-houfes  are  eretfled,  the  filth  of  which  de- 
ftroys  fiffi  in  a river ; or  if  any  tallow-chandler 
fets  up  a furnace  near  an  inn,  and  the  (link  an- 
noys the  guefts ; hogs  are  kept  in  a hog-ftye 
near  a man’s  parlour,  whereby  he  lofes  the  bene- 
fit of  it,  &V.  Thefe  are  nufances,  for  which  ac- 
tion lieth : and  an  a&ion  upon  the  cafe  lies,  for 
hindring  of  the  wholefome  air,  as  well  as  for 
corrupting  of  it.  2 Rol.  Abr.  140.  Teh.  48, 
150.  9 Rep.  58. 

Building  a fmith’s  forge  near  another’s  houfe, 
and  making  a noife  with  hammers,  was  held  a nu- 
fance \ although  the  fmith  worked  at  feafonable 
times,  and  had  been  a blackfmitb  above  twenty 
years  in  that  place,  &V.  For  though  a fmith 
is  a necefiary  trade,  and  fo  a lime-burner,  and 
hog-merchant;  yet  they  muft  be  ufed  not  to  be 
injurious  to  the  neighbours;  or  atflion  of  the 
cafe  lieth : alfo  any  perfons  may  abate  or  re- 
move nufances,  that  are  prejudiced  by  them. 
Lutw.  69. 

For  the  breaking  down  a wall,  or  fluice : or 
if  one  break  down  the  bank  of  a river,  &c. 
Alfo  for  damming  up  rivers,  or  throwing  ftones 
or  rubbifh  therein  ; and  flopping,  or  not  flour- 
ing of  a ditch,  t$c.  aftion  on  the  cafe  lies.  And 
the  continuation  of  a nufance,  is  as  it  were  a 
new  nufance:  but  for  a common  nufance  to  a 
highway,  and  annoyances  of  rivers,  bridges,  &c. 

« common 
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common  to  every  body,  the  remedy  is  not  by 
aftion,  but  by  preferment  or  iadi&ment.  Dy. 
24$.  Co.  Lit.  402. 

The  form  of  a declaration  in  cafe,  for 
goods  fold  and  delivered,  againft  a wi- 
dow, adminiftratrix. 

T rinity  term  in  the  feventeenth  year  of  the  reign  of 
king  George  the  Third. 

* \ . ' 

Indebitatus  London,  { toT  C.  complains  of  A.  H.  ( adminif* 
affampfit  for  wit.)  „ tratrix  of  all  and  fmgular  the  goods 
good*  fold  and  anj  chatties,  rights  and  credits,  which  were  of 
delivered.  H.  her  late  hufband,  deceafed,  at  the  time  of 

his  death , who  died  intejiate ) in  the  cuftody  of  the 
marfhal  of  the  marfhalfea  of  our  lord  the  king  be- 
fore the  king  bimfelf,  for  \lhat , Whereas  the  faid 
W.  in  bis  life-time,  that  is  to  fay,  on  the  30 tb  day 
of  March  in  the  firfi  year  of  the  reign  of  our  now 
lord  the  king  in  the  parifh  of  Saint  Mary  le  Bow, 
in  the  ward  of  Cheap,  was  indebted  to  the  afore- 
faid  1.  in  800 1.  of  lawful  money  of  Great  Britain, 
for  divers  goods,  wares  and  merchandizes  of  the 
f id  I.  to  him  the  faid  W.  before  that  time  fold  and 
delivered-,  and  fo  thereof  being  indebted,  be  the 
faid  W.  in  confederation  thereof  afterwards , to  wit, 
the  fame  day  and  year  at  London  aforefaid , in 
the  parifh  and  ward  aforefaid , ajj'umed  upon  him- 
felf,  and  to  the  faid  I.  then  and  there  faithfully 
promifed  that  he  the- faid  W.  the  aforefaid  800 1. 
to  him  the  faid  I.  when  thereof  he  Jhould  be  requir- 
ed, would  well  and  faithfully  pay  and  content. 
And  whereas  the  faid  W.  in  his  life-time,  the  fame 
Quantum  va-  day  and  year  at  London  aforefaid , in  the  parifh 
lerent  there-  and  ward  aforefaid , in  confederation  that  the  faid 
on.  I,  at  the  like  fpecial  infiance  and  requefi  of  the  faid 

* W. 
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W.  had  fold  and  delivered  to  the  faid  W.  diverfs 
other  goods , wares  and  merchandizes  of  him  the 
faid  I.  affumed  upon  himfelf , and  to  the  faid  I.  then 
and  there  faithfully  promifed,  that  he  the  faid  W.  fo 
much  money  as  the  faid  laft  mentioned  goods , wares 
and  merchandizes,  at  the  time  of  the  f ale,  and  de- 
livery thereof , were  reafonably  worth , to  the  faid 
I.  when  thereof  afterwards  he  fhould  he  requefted , 
would  well  and  faithfully  pay  and  content , and  the 
faid  I.  avers , that  the  goods , wares  and  merchan- 
dizes laft  mentioned,  at  the  time  of  the  fale  and 
delivery  thereof,  were  reafonably  worth  other  800 1. 
of  lawful  money  of  Great  Britain,  whereof  the  faid 
W.  then  and  there  bad  notice.  And  whereas  the 
faid  W.  in  his  life-time  afterwards , to  wit,  the  fame  Indebitatus 
day  and  year  aforefaid,  at  London  aforefaid,  in  aflumpfit  for 
the  parifh  and  ward  aforefaid,  was  indebted  to  the  m0Dey  laid 
faid  I.  in  other  800 1.  of  like  lawful  money,  for  fo  ?ut  for  ,dc'f 
much  money  by  him  the  faid  I.  at  the  like  fpecial  ant  S U C‘ 
inftance  and  requeft , and  for  the  proper  ufe  of  him 
the  faid  W.  before  that  time  laid  out  and  expended , 
and  being  fo  indebted , he  the  faid  W.  in  confeder- 
ation thereof,  afterwards,  to  wit,  the  fame  day  and 
year  at  London  aforefaid , in  the  parifh  and  ward 
aforefaid,  affumed  upon  himfelf,  and  to  the  faid  I. 
then  and  there  faithfully  promifed,  that  he  the  faid 
W.  the  aforefaid  800 1.  laft  mentioned,  to  the  faid 
I.  when  therefore  afterwards  he  fhould  be  required, 
would  likewife  well  and  faithfully  pay  and  content; 

And  whereas  alfo  the  f aid  W.  in  his  life-time,  to  iDf,mui  cam. 
wit,  the  day  and  year  aforefaid,  at  London  afore-  putaHet. 
faid,  in  the  parifh  and  ward  aforefaid,  accompted 
with  the  faid  I.  of  diverfe  fums  of  money,  to  him 
the  faid  I.  by  the  faid  W.  before  that  time  owing, 
and  then  being  behind  and  unpaid ; and  upon  that . 
account  the  faid  W.  was  found  in  arrears  towards 
(he  faid  I.  in  other  800  I.  of  like  lawful  money  if 

' * Great 
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Great  Britain,  and  fo  in  arrear  being  found,  be 
the  fetid  W.  in  bis  life-time  in  confi deration  there- 
of, afterwards , to  wit,  the  fame  day  and  year  cbove- 
faid,  at  London  aforefaid,  in  tie  parifh  and  ward 
aforefaid,  affumed  upon  him  ft  If,  and  then  and 
there  faithfully  promifed,  that  he  the  faid  W. 
the  faid  800 1.  lafl  mentioned,  to  the  faid  I.  when 
thereof  afterwards  fke  fhculd  be  required,  would 
likewife  well  and  faithfully  pay  and  content.  Ne- 
ver thrift  the  faid  W.  in  his  life- time,  and  the  faid 
A.  (to  whom  adminiflraticn  of  all  and fingular  the 
goods  and  rhattks,  rights  and  credits  which  were 
of  the  faid  W . at  the  time  of  his  death,  to  wit,  at 
London  aferefa-d,  in  the  parifh  and  ward  afore- 
faid) after  his  death , the  feveral  promfes  and  af- 
fumptions  aforefaid,  fo  as  aforefaid  made,  little  re- 
garding, but  contriving  and  fraudulently  intending 
him  the  faid  I.  in  this  behalf  craftily  ar.d  fubtilly 
to  deceive  and  defraud,  the  aforejaid  fums  of  money, 
or  any  part  thereof  to  the  faid  I.  he  the  faid  W. 
in  his  life-time , and  the  faid  A.  after  the  death  of 
the  faid  W.  at  any  time  hitherto  have  not  nor 
hath  either  of  them  paid , although  fo  to  do  the  faid 
\V  in  his  life-time,  that  is  to  fay,  the  day  and  year 
abovefa;d,  at  London  aforefaid,  in  the  parifh  and 
ward,  aforefaid,  and  olfo  (he  the  faid  A.  after  his 
death , and  after  committing  adminif  ration  to  the 
Jaid  A.  to  wit,  the  gth  day  of  June  in  the  firfl 
year  of  the  reign  of  our  now  lord  the  king,  at  Lon- 
don aforefaid,  in  the  parifh  and  ward  aforefaid, 
and  often  afterwards  by  the  faid  I.  were  requefltd, 
but  the  fame  to  the  faid  I.  have  altogether  refufed 
to  pay,  and  the  faid  A.  the  fame  to  the  faid  1.  fill 
refufes  to  pay.  fo  the  damage  of  the  faid  I.  of 
' 1000 1.  and  therefore  he  brings  fuit,  &c. 

: 7 J.  Doe. 

Pledges  to  profecute  r & 

^Rich.  Roe. 

i Form 
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Form  of  a declaration  in  a cafe  for  deceit 

upon  a warranty  of  goods.  ♦ 

Berks,  to  \ B.  complains  of  C.  D.  being  in 
wit*  l\.  • cujlody  of.  See.  For  that  where- 
as the  faid  C.  the day  of in  the  — — 

year,  &c.  at  N.  in  the  county  aforefaid,  in  con- 
Jideration  of  feventeen  pounds  of  lawful  money  of 
Great  Britain,  by  the  aforefaid  A.  to  him  the  faid 
C.  then  and  there  in  hand  paid,  did  bargain  and 
fell  unto  the  faid  A.  one  bogjhead  Of  white  Lifbon 
wine,  and  upon  making  the  faid  bargain  and  fale, 
he  the  faid  C.  did  then  and  there  warrant  the 
fame  wine  to  be  neat  and  per f: El  wine,  and  in 
good  condition : but  he  the  faid  A.  in  faEl  faith , 
that  the  wine  aforefaid , at  the  time  of  the  bar- 
gain and  fale  aforefaid,  was  corrupted  and  adul- 
terated wine,  and  if  drank , would  be  hurtful  to 
man's  body,  whereby  the  faid  A.  upon  the  faid 
bargain  and  fale  and  warranty  aforefaid , was  very 
much  deceived  and  defrauded , to  the  damage 
of  the  faid  A.  See.  And  therefore  he  brings  his 
fuit , See. 

The  form  of  a declaration  in  cafe  for  a 
nufance  to  a man’s  water. 

Wilts,  to  \ B.  complains  of  C.  D.  being  in 
wit.  j[\m  the  cufiody  of  the  marfkal , Sec. 

For  that  whereas  the  faid  A.  on  the day  of 

— - in  the year  of  the  reign.  See.  and 

always  from  thence  hitherto,  was  and  bath  been , 
and  fill  is  poffejjed  of  a mejfuage  or  tenement , 
Jituate,  lying  and  being  in  the  parifh  of,  &c.  in 
the  county  aforefaid , for  a certain  term  of  years 

then 
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then  and  yet  to  come:  and  whereas  the  j aid  A. 
and  all  tbofe  whofe  ejlate  he  now  hath , of  and  in 
the  mejfuage  with  the  appurtenances  aforefaid , have , 
and , from  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary , were  accuflomed  to  have , and 
of  right  ought  to  have , for  themfelves  and  their 
tenants , as  to  the  faid  mejfuage  belonging  and  ap- 
pertaining, in  the  garden  of  the  faid  A.  in  and 
out  of  the  river  running  down  and  defcending  be- 
tween the  meadow  of  the  faid  C.  called , &c. 
and  the  faid  garden  of  the  aforefaid  A.  at  all 
times  of  the  year  at  their  pleafure,  clean , pure , 
and  wholefome  water , to  drefs  all  manner  cf  vic- 
tuals, for  the  necejfary  fuftcnance  of  men  inhabit- 
ing and  refiding  in  the  tenement  aforefaid,  with 
the  appurtenances,  or  any  part  thereof : never the- 
lefs  the  faid  C.  not  ignorant  of  the  premiffes,  but 
contriving  and  malicioujly  intending  the  faid  A. 

in  this  behalf  unjuftly  to  grieve,  the day 

of-——&cc.  in  the  — year,  &c.  at,  &c. 

aforefaid,  certain  tan-pits  in  the  aforefaid  meadow , 
called,  & c.  then  and  there  made  and  digged,  and 
continued ; and  the  mud,  filth,  and  other  unclean 
things  into  the  faid  meadow  of  the  faid  C.  near 
to  tie  river,  and  near  the  faid  garden  of  the  faid 
A.  then  and  there  out  of  the  tan-pits  aforefaid 
did  cajl  and  evacuate-,  and  from  thence  the  faid 
mud,  filth  and  uncleannefs,  into  the  faid  river 
out  of  the  aforefaid  meadow  of  him  the  faid  C. 
near  to  the  garden  of  the  aforefaid  A.  out  of  the 
fame  tan-pits  then  and  there  being  evacuated  and 
caft  into  the  water  of  the  faid  A.  then  and  there 
did  run  down  and  defcend  -,  whereby  the  faid  wa- 
ter of  him  the  faid  A.  out  of  the  river  near  the 
garden  of  the  faid  A.  for  the  necejfary  ufe  of  him 
the  faid  A.  and  his  whole  family  taken  and  had, 
became  putrid,  corrupt,  and  to  human  bodies  al- 
2 together 
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together  unwbolefome whereupon  the  ) aid  A.  faith 
that  he  is  injured.,  and  bath  damage , &c.  and 
therefore  he  brings  bis  fuit. 


Form  of  a plea  in  cafe  of  payment  in  fatif- 
fadtion  of  a promife,  and  replication, 

AN  D the  aforefaid  C.  D.  ^ T.  W,  his  at- 
torney, comes  and  defends  the  force  and  in- 
jury, when , See.  and  faith , That  the  faid  A.  B. 
ought  not  to  have  or  maintain  his  allion  aforefaid 
againji  him lecaufe  he  fays,  that  after  the  feverat 
promifes  and  ajfuir.ptions  fo  made  as  aforefaid , to 

wit,  on  the day,  &c.  in  the year  of  the 

reign.  See.  at.  See.  aforefaid  in  the  county  afore- 
faid, he  the  faid  C.  paid  to  the  faid  A.  twenty 
pounds,  in  full  fatisfaftion  of  all  the  money  due  by 
the  feveral  promifes  and  affumptions  in  the  declara- 
tion of  the  faid  A.  above  mentioned:  and  this  he  is 
ready  to  aver  and  prove-,  whereupon  he  prays  judg- 
ment, if  the  faid  A.  ought  to  have  or  maintain  his 
faid  allion  thereof  againji  him. 

slnd  the  faid  A.  B.  faith,  that  for  any  thing 
by  the  faid  C.  before  in  pleading  alledged , be  ought 
not  to  be  barred  or  precluded  from  having  his  allion 
aforefaid  againji  the  faid  C.  becaufe  he  fays,  that 
the  faid  C.  did  not  pay  to  the  Jaid  A.  the  aforefaid 
twenty  pounds,  in  manner  and  form  as  the  aforefaid 
C.  hath  above  alledged:  and  he  prays  that  this 
may  be  inquired  of  by  the  country. 


Of  SSfons  ant  Rcmctfetf, 

Plea  that  the  defendant  made  no  fuch  pro- 
mife,  &c . in  cafe. 

AN  D the  f 'aid  C.  by,  &c.  bis  attorney , comes 
and  defends  the  force  and  injury , when, 
&c.  and  faith , that  the  faid  A.  ought  not  to 
have  or  maintain  his  ail  ion  aforefaid  againfl  him ; 
becaufe  he  fpys , that  he  the  faid  C.  did  not  make 
any  fuch  promife,  in  manner  and  form  as  the  faid 
A.  above  complains  againfl  him •,  and  this  he  is 
ready  to  verify ; wherefore  he  prays  judgment , if 
the  faid  A.  ought  to  have  or  maintain  his  attion 
thereupon  againfl  him. 

A plea  of  Not  guilty,  in  cafe. 

AN  D the  faid  C.  by,  &c.  his  attorney  comes 
and  defends  the  force  and  injury , when , 
&c.  and  faith,  that  the  faid  A.  ought  not  to 
have  or  maintain  his  all  ion  againfl  him,  becaufe 
be  faith , that  he  is  not  guilty  of  the  premiffes 
above  laid  to  his  charge , in  fuch  manner  and 
form  as  the  faid  A.  above  complains  againfl  him ; 
and  this  he  is  ready  to  aver  •,  whereupon  he  prays 
judgment,  &c. 

ARion  of  account  lies  againfl  a bailiff  or  re- 
ceiver, £* fc.  to  a lord  or  others,  who  by  reafon 
of  their  offices  and  bufineffes,  are  to  render  ac- 
counts, but  refufe  to  do  it:  and  this  writ  or 
action  may  be  brought  againfl, 

I.  A bailiff  or  receiver  of  rents  and  debts, 

2.  Where  one  was  not  bailiff  or  receiver. 

3.  Before  auditors  affigned,  £ iff. 

t.  If 
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1.  If  a man  makes  one  his  bailiff  of  a ma- 
nor, (Ac.  lie  fhall  have  a writ  of  account  againft: 
him  as  bailiff : alio  where  a perfon  makes  an- 
other his  receiver,  to  receive  his  rents  or  debts, 
(Ac.  he  fhall  have  adion  of  account  againft  him 
as  receiver;  and  if  he  appoint  him  his  bailiff 
and  receiver,  he  then  may  bring  account  againft 
him  in  both  ways:  but  a bailiff  cannot  be  gene- 
rally chargeJ  as  a receiver,  nor  a receiver  as  bai- 
liff. Danv.  Abr.  220. 

A bailiff  or  receiver  makes  a deputy;  adion 
of  account  lies  againft  them,  and  not  againft 
the  deputy:  if  account  is  brought  againft  one 
as  bailiff,  he  fhall  have  his  colts  and  expences  ; 
Vis  laid  to  be  otherwife  where  fuch  adion  is 
brought  againft  him  as  receiver.  An  adion  of 
account  may  be  brought  againft  a fador,  w ho 
fells  goods  and  merchandise;  and  if  a man 
have  a lervant,  whom  he  orders  to  receive  money, 
the  mailer  fhall  have  account  againft  him,  if  he 
were  his  receiver : but  an  apprentice  is  not 
chargeable  in  adion  of  account.  Co,  Lit.  172. 
L on.  32.  2 Mod.  loo. 

If  money  be  received  by  a wife,  account  lies 
againft  the  hufband;  but  action  of  account  lieth 
not  properly  of  a thing  certain,  only  of  uncer- 
tain things;  if  a man  delivers  10/.  to  merchan- 
dize with,  he  (hall  not  have  account  of  the,  10/. 
but  of  the  profits,  which  are  uncertain.  It  is 
no  plea  in  an  accountant,  that  he  was  robbed; 
but  he  may  plead  that  it  was  without  his  default 
and  negligence,  and  it  will  be  good.  Djini\ 
Abr.  215.,  Co.  Lit.  89. 

2.  By  the  ftatute  4 Ann.  c.  16.  adions  of 
account  may  be  brought  againft  the  executors 
and  adminiftrators  of  guardians,  bailiffs  and  re- 
covers j and  by  one  jointenant,  (Ac.  againft 

E the 
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the  other,  his  executors  and  admiriftrators,  as 
bailiff  for  receiving  more  than  his  {hare.  If  one 
receive  money  for  my  ufe,  1 (hall  have  account 
againft  him  as  receiver,  (s ic.  So  if  a man  enter 
into  land  to  my  ufe,  and  receive  the  profits  of 
it,  I Ihall  have  adlion  of  account  againft  him  as 
bailiff.  Fitz.  Abr.  Account,  6. 

Where  a perfon  receives  money  due  to  me 
upon  a bond  or  obligation ; or  for  rents  owing 
to  me,  I may  have  account  againft  him  as  my 
receiver ; or  action  of  debt,  or  on  the  cafe,  as 
owing  me  fo  much  money  that  he  hath  received. 
A man  delivers  money  to  one  to  pay  me;  if 
it  be  not  paid,  I {hall  have  an  aftion  of  account 
againft  him ; and  if  I pay  money  to  another 
perfon,  1 may  biing  aflion  againft  him  for  fo 
much  received  for  my  ufe  but  he  may  dif- 
charge  himfelf,  by  faying  it  was  for  fome  debt, 
or  to  be  paid  over  by  my  order  to  fome  other, 
which  he  hath  done,  &V.  Lil.  Abr.  30,  33. 

Money  is  delivered  to  another,  to  be  delivered 
over,  account  lies  if  it  be  not  delivered  : and  if 
I deliver  money  to  one  to  deliver  over  to  another 
for  my  ufe,  and  he  gives  it  him,  account  lieth. 
Danv.  Abr.  2 1 5. 

3.  In  actions  of  account,  auditors  are  to  be 
affigned,  who  are  judges  of  record  ; but  what 
may  be  pleaded  in  bar  to  the  action,  Ihall  not 
be  allowed  to  be  pleaded  before  them:  the 
plaintiff  or  defendant,  may  join  iffue,  be- 
fore the  auditors,  which  ihall  be  certified  to  the 
Court,  and  there  tried ; and  they  may  grant  a 
further  day  to  the  defendant  to  accoupt ; but  if 
he  is  remifs,  they  muft  certify  the  court  that  he 
will  not  account.  Cro.  Car.  161.  Danv.  Abr. 
231. 

If  the  accountant  be  found  in  arrear,  the  au- 
ditors have  power  to  commit  him  to  prifon, 

to 
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to  remain  till  he  makes  agreement  with  the  par- 
ty; though  if  he  be  charged  with  more  receipts  ' 
than  he  ought,  or  be  not  allowed  reafonable  ex- 
ft  pences,  he  may  have  a writ  ex  parte  talis  out  of 
the  chancery  directed  to  the  flierifF,  to  take  four 
mainpernors  for  bringing  his  body  before  the 
barons  of  the  exchequer  at  a certain  day,  and  to 
warn  the  lord  to  appear  at  the  farne  time,  fsV. 
by  ftatute  i 3 Ed.  1.  cap.  11.  Co.  Lit.  3S0.  ’ . 

And  the  auditors  appointed  by  the  court, 

• where  an  adfion  of  account  fhall  be  depending, 
may  adminifter  an  oath,  and  examine  the  par- 
ties touching  the  matters  in  quellion ; and  for 
their  pains  fhali  have  a reafonable  allowance,  to 
be  paid  by  the  party  on  whofe  fide  the  balance 
(hall  appear,  by  4 Ann.  c.  16. 

The  judgment  in  this  action  being  only  to 
account,  and  no  damages  given  therein,  it  is 
leldom  uled  at  this  day. 

Form  of  a declaration  in  an  aflion  of 

f*  • account. 

V • • 

South’ton  to  A B.  complains  of  C.  D.  being 
wit.  . in  cufiody  of  the  marjha /,  &c. 

of  a plea  that  be  render  to  him  a reafonable.  ac- 
count for  the  time  that  he  was  bailiff  of  him  the 
faid  A.  and  the  receiver  of  the  monies  of  the  fame 
A.  at,  Sec.  in  the  county  aforefaid ; for  that 
whereas  the  faid  C.  was  the  bailiff  of  the  faid  A. 
of  one  meffuage  or  farm,  and  Jtxty  acres  of  land, 

& c.  with  the  appurtenances  in  H.  aforefaid  in 
the  county  of  S.  aforefaid,  from  the  day,  & c.  in 
the  year,  &c.  until  the  day 'and  year,  &c.  and  for 
all  that  time  having  the  care  thereof,  and  power 
to  let  and  improve  the  mffuage  or  farm  aforefaid 
with  the  appurtenances,  and  the  rent  for  the  fame 
E'  2 ' meffuage 
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mrjjuage  and  lands , to  the  ufe  of  him  the  faid  A, 
during  the  faid  time  to  collcR  and  receive , as  re- 
ceiver of  the  monies  of  the  faid  A.  for  the  fame 
time,  bad  received  of  the  money  of  the  faid  A.  at 
H.  afore  faid,  by  the  bands  of,  See.  twenty  pounds 
and  by  the  hands  of,  &c.  ten  pounds , and  there 
alfo  by  the  bands  of.  See.  of  lawful  money  of  Great 
Britain,  to  render  a reafonable  account  thereof  to 
the  faid  A.  when  be  fhould  be  thereunto  required: 
never tbelefs  the  faid  C.  tho'  often  thereto  required , 
bis  reafonable  account  of  the  fame  to  the  J aid  A. 
hath  not  as  yet  rendered,  but  the  fame  to  him  to 
render  hitherto  bath  denied,  and  fill  doth  deny, 
whereupon  the  faid  A.  faith,  that  he  is  the  worfe, 
and  hath  damage,  &c.  And  therefore  be  brings 
bis  fuit,  See. 

ABion  of  covenant  is  brought  where  a man  is 
bound  by  covenant  in  a deed,  entered  into  by 
two  or  more  perfons,  to  do  or  not  to  do  fome 
aft  or  thing  agreed  betwixt  them,  when  he  hatji 

broke  the  lame : and  is  divided  into, 

r ' 

1.  Covenant  perfonal  for  doing  any  thing. 

2.  Covenant  real  concerning  lands. 

i.  A covenant  between  perfons  muft  be  to  do 
what  is  lawful  and  podible,  or  it  will  not  be 
binding  : and  in  fuch  cafe,  where  there  is  any 
agreement  under  hand  and  feal,  aftion  of  cove- 
nant may  be  brought  on  it  •,  and  if  one  is  party 
to  a deed,  his  agreement  to  pay  amounts  to  a 
covenant.  2 Mod.  91. 

Upon  a bond  aftion  of  covenant  lies,  it  prov- 
ing an  agreement;  and  if  a perfon  covenants 
to  pay  another  a certain  fupi  of  money  at  a day, 
tho’  he  may  bring  aftion  of  debt  for  it,  yet  may 

writ 
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ifcrit  of  covenant  be  had  at  his  eledion : but 
when  only  a hand  is  to  a writing,  and  not  a 
Tea',  covenant  lieth  not,  but  adion  of  the  caie 
upon  breach  ot  the  agreement.  And  by  releaie 
Of  all  covenants  from  the  covenantee,  a covenant 
is  difcharged,  with  the  adion  thereon,  &c.  2 
, Danv . Abr.  228.  Lit.  346.  Allen  39. 

If  a man  covenant  with  one  to  pay  him  money 
on  a time  to  come,  and  do  not  fay  to  his  execu- 
tors, &c.  If  the  covenantee  die  before  the  day, 
his  executory  or  adminiftrators  fhall  have  adion 
of  covenant  for  the  money,  and  recover  the 
fame:  alfo  ih  every  cafe  where  a teftator  is 
bound  by  a covenant,  the  executor  (hall  be  li- 
able, if  it  be  not  determined  by  the  teftator’s 
death.  Not  only  parties  to  deeds,  buc  their 
executors  and  adminiftrators,  may  take  advan- 
tage of  covenants:  but  there  may  be  an  agree- 
ment and  covenant,  only  to  be  performed  by 
the  parties  themfelves.  Dy.  12.  5 Rep.  16. 

Cro.  Ehz.  552.  2 Danv.  Abr.  235. 

In  deeds  and  articles  of  covenant,  fometimes 
a clattfe  for  performance,  with  a penalty,  is  inicrt- 
ed-,  and  other  times,  and  more  frequently,  bonds 
are  given  for  the  performance,  with  a fufficient 

{tenalty,  leparate  from  the  deed  ; which  lafb  be- 
ng  fued,  the  jury  muft  find  the  penalty,  but  on 
covenant  the  damages  only.  And  commonly 
the  party  damnified  in  this  adion  fliall  recover 
frothing  but  damages  for  the  breach;  except  in 
real  adions.  F.  N.  B.  145. 

2.  "Where  it  is  agreed,  that  one  man  fliall  pay 
tool,  to  another  for  lands  in  luch  a place,  this 
is  a mutual  leal  covenant;  and  adion  of  cove- 
nant lies,  if  the  other  party  refufes  to  convey, 
t£c.  And  when  covenants  are  diftind  and  mu- 
tual, icYcril  id  ions  may  be  brought  againft  ihd 
i.  3 parties ; 
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parties  •,  but  if  there  be  mutual  covenants,  and 
the  one  not  to  be  performed  before  a covenant 
precedent,  there  the  covenant  is  not  fuable  till 
the  other  is  performed.  Sid.  423.  2 Mod.  74. 

A perlon  covenants  exprefsly  to  repair  a houle 
and  it  is  burnt  down  by  lightning,  or  any  other 
accident,  yet  he  ought  to  repair  it,  or  adtion  of 
covenant  lies  againft  him ; for  it  was  in  his  power 
to  have  guarded  againft  it  by  his  contradt,  by  ex- 
ception, &c.  tho*  a tenant  is  not  fo  bound,  by 
covenant  in  law.  But  where  the  ufe  of  a thing 
is  demifed,  and  it  runs  to  decay,  fo  that  the 
leflec  or  tenant  cannot  have  the  benefit  of  it  ; 
for  this  no  adtion  of  covenant  lieth  for  the  lef- 
iee  and  if  the  leafe,  &V.  is  not  good,  there  can 
be  no  covenant,  or  any  breach.  Ul.  Abr . 349, 
Teh.  19.  2 Dattv.  Abr.  233. 

If  a man  make3  a leafe  of  lands  for  years,  and 
then  turns  out  the  leflec,  he  ihall  have  covenant 
againft  the  leftor,  tho5  there  be  no  exprefs  cove- 
nant in  the  deed  : but  in  cafe  a ftranger  enters 
before  fuch  leflee,  the  leflee  fhall  not  have  an 
adtion  of  covenant  upon  this  oufter,  becauih  he 
was  never  a leflee  in  privity  to  have  the  adtion ; 
yet  a ftranger  to  the  deed  may  not  take  advan- 
tage of  a covenant.  Teh.  18. 

A covenant  for  the  leflee  to  enjoy  againft  all 
men,  extends  not  to  tortious  adts  and  entries,  &c. 
lor  which  the  leflee  hath  his  proper  remedy 
againft  the  aggreflors.  If  a perfon  covenants  in  a 
deed,  that  he  hath  good  right  to  grant,  Z£c.  and 
he  hath  no  right,  it  is  a Joreach  of  covenant,  for 
which  action  ot  covenant  lieth : and  where  a 
man  by  his  own  adt  dilables  himfelf  to  perform  a 
covenant,  it  is  a breach  thereof;  and  no  duty  or 
caufe  of  adtion  ariies  upon  any  covenant,  till  it 
be  broken.  Vaugb.  123.  5 Rep.  21.  2 Buift.  12. 


Digitized  by  Google 


£>f  aafons  nnu  ftetncttfetf*  55 

On  Covenants  in  general,  if  the  plaintiff  havb 
judgment  in  an  action  for  one  breach,  and  after- 
wards the  covento'-  breaks  his  covenant  again, 
a new  adtion  may  be  brought,  and  fo  for  every 
breach:  or  in  povenanis  perpetual,  upon  a new 
breach,  a fcire  fact  a'  may  be  hid  on  the  former 
judgment,  and  the  plaintiff  need  not  bring  any 
new  writ  of  covenant  Co.  Rep.  154.  Cro.  El.  5. 

Form  of  a declaration  in  covenant. 

% 

London,  to  \ B.  complains  of  C.  D.  in  the 
wit.  » eujlody  of, , &c.  of  a plea  of 

covenants  broken,  (or  brea  k of  covenants,)  for 
that,  Vobereas  by  certain  articles  of  agreement , in- 
dented and  made  at  L.  aforefaid , that  is  to  fay, 
in  the  parijh  of  St.  Mary  le  Bow,  in  the  ward  of, 

&c.  on  the day,  &c.  in  the  year  of  the 

reign , &c.  by  and  between  the  aforefaid  A.  by  the 
name  of  A.  B.  of,  &c.  gentleman,  of  the  one  part, 
and  the  f aid  C.  by  the  name  of  C.  D.  of,  &c.  of 
the  other  part,  ( which  other  part  of  the  faid  arti- 
cles, fealed  with  tbt  feal  of  the  faid  C.  hearing  date 
the  fame  day  and  year  above , the  faid  A.  brings 
here  into  court ) it  was  concluded  and  agreed  between 
the  faid  A.  end  C.  their  executors,  adminiftratorsi 
and  affigns,  that,  &c.  ( reciting  the  articles , or  the 
particular  claufe  for  payment  of  money,  &c.  where- 
in the  breach  is  to  be  aligned,  with  the  penalty  an- 
nexed) as  by  the  faid  articles  of  agreement  indented 
doth  mojl  fully  appear : and  the  faid  A.  infaEt 
faith,  that  the  aforefaid  articles  of  agreement  in- 
dented were  fealed  and  executed  at  L.  within  the 
parijh  and  ward  aforefaid,  on  the  day,  &c.  in  the 
year  abovefaid,  and  that  the  faid  C.  neither  on  the 
faid day  of,  &c.  in  the year , &c.  afore- 

faid, or  at  any  time  afterwards  hitherto,  although 
E 4 there- 
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thereunto  often  required  by  the  f aid  A . hath  paid  to 
him  the  /aid  A.  the  J aid  Jam  of,  &c.  in  the  faid 
articles  of  agreement  indented  fpecified , &c.  / ind 

alfo  the  Jaid  A.  in  f aft  further  faith , that  the  faid 
C.  tho'  often  required  thereto  by  the  faid  A.  bath  not 
performed  all  or  any  of  the . articles  of  agreement  or 
covenants  in  the  afcrefaid indenture  contained , which 
on  the  part  and  behalf  of  the  faid  C.  ought  to  be  done 
and  performed , according  to  the  form  and  effefl  of  the 
faid  indenture ; but  to  do  or  perform  the  fame  bath 
hitherto  refufed , and  fill  doth  refufe ; whereupon 
the  faid  A.  faith,  that  be  is  injured , and  hath  fuf- 
t ained  damage,  &c.  And.  therefore  he  brings  his  fuit. 

A plea  that  all  covenants  are  performed. 

AND  the  faid  C.  comes  and  defends , &c.  and 
faith,  that  all  and  fingular  the  covenants , 
grants,  articles  and  agreements  in  the  indenture 
above  contained,  on  the  part  and  behalf  of  the  faid 
C.  to  be  cbferved,  performed , fulfilled  and  kept,  are 
and  from  the  lime  of  the  making  of  the  indenture 
aforefaid,  until  the  day.  of  exhibiting  of  the  bill  of 
the  faid  A.  were  well  and  truly  obferved,  performed 
fulfilled  and  kept,  according  to  the  true  intent  and 
meaning  rf  the  faid  indenture ; and  this  he  is  ready 
to  verify:  whereupon  he  prays  judgment  if  the 
faid,  &c. 

ADion  cf  detinue  lies  Tor  recovery  of  goods  Or 
chattels,  lent  and  delivered  to  a man  to  keep, 
or  to  deliver  ever  to  a third  peribn,  who  refuies 
to  redeliver  them,  and  detains  them  in  his  hands. 

It  is  uled  in  thefe  two  calls  : 

i.  For  recovering  goods  detained. 

2.  For  recovery  of  deeds  and  charters.  . , 

i.  The 
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t.  The  aftion  lies  for  any  thing  certain  and 
Valuable,  wherein  one  may  have  a right  or  pro- 
•perty ; as  for  cattle,  cloth,  houfhold  goods, 
plate,  jewels,  bags  of  money  fealed,  or  chefts  of 
money  locked,  facks  of  corn,  loads  of  wood,  &V. 
but  for  money  out  of  a bag,  or  corn  out  of  a 
fack,  £sV.  detinue  lies  not,  becaufe  they  cannot 
be  diftinguifhed  from  another  man’s  corn  or 
money ; and  therefore  the  party  mull  have  an 
aftion  on  the  cafe,  C. ?c.  F.  N.  B.  1 38.  Co.  Lit.  286. 

The  thing  detained  mull  be  once  in  the  pof- 
fefllon  of  the  defendant  ■,  which  is  not  to  be  al- 
tered by  aft  of  law,  as  feizure  in  execution,  &V. 
and  the  nature  of  the  thing  mult  continue  with- 
out alteration,  to  intitle  to  this  aftion  ; fo  that  if 
leather  be  made  into  fhoes,  or  timber  be  ufed  in 
building,  &c.  the  writ  of  detinue  will  not  lie. 
In  cafe  of  delivery  of  goods,  if  a perfon  to 
whom  a thing  is  delivered  dieth,  detinue  may 
be  brought  againft  his  executors,  or  againft  any 
perfon  to  whom  the  fame  comes ; as  if  things 
be  delivered  to  be  kept,  whether  by  the  party, 
or  his  father,  anceftor,  &c.  he  may  bring  this 
aftion,  if  detained,  u Rep.  89.  4 Rep.  83. 

If  one  lends  me  a horfe,  or  fuch  like  thing,  he 
mult  have  the  very  thing  reftored,  &c.  or  de- 
tinue lieth  againft  me : tho’  where  goods,  Csfc. 
are  delivered  by  way  of  loan,  as  if  one  lend  an- 
other money,  corn,  or  the  like,  he  cannot  cx- 
peft  the  fame  thing  again ; but  the  fame  in  fpe- 
cie  and  quantity.  Grantees  of  goods,  and  per* 
lons  to  whom  they  are  to  be  delivered  over,  &c. 
fhall  have  attion  of  detinue:  and  if  a man  bar- 
gain and  fell  goods,  upon  condition  to  be  void, 
on  payment  of  money  at  a dayj  if  he  pays  it, 
he  may  have  detinue  for  the  goods.  Co.  Lit . 
fig.  Cro.  E'iz.  267.  Buljt.  69. 


58  ©f  S&foittf  ann  Ecmctu'cs- 

A general  aftion  of  detinue  lie3  againft  one 
that  finds  a man’s  goods ; though  if  I deliver 
any  thing  to  a perlon,  to  re-deliver  to  me,  and 
he  lofes  it,  if  another  finds  the  thing,  and  de- 
livers it  to  one  who  has  rignt  to  the  fame,  he 
is  not  chargeable  to  me  in  derinue:  but  where 
any  goods  are  delivered  to  a man,  and  he  deli- 
vers them  to  another,  adlion  of  detinue  may  be 
had  againft  the  ieconct  perfon ; and  if  he  deliver 
the  goods  to  a party  having  right  thereto,  yet 
’tis  laid  he  is  ani'werable.  9 H.  6.  58.  2 Dattv. 

Abr.  511. 

If  a perfon  receives  goods  of  me  for  my  ufe, 
J may  rake  my  goods  again  without  requeft  ; 
or  if  they  are  left  or  delivered  to  deliver  to  an- 
other man,  before  they  are  delivered  I may  coun- 
termand rhe  authority,  and  require  the  goods 
again  ; and  may  bring  an  aftion,  or  take  the 
goods  where  I find  them.  Co  Lit.  498. 

2.  Adtion  of  detinue  may  be  had  for  charters, 
which  make  the  title  of  lands;  and  the'  heir 
, Ihall  have  a detinue  of  charters  or  writings,  al- 
tbo’  he  hath  not  the  lands:  and  in  this  adtion, 
judgment  is  given  to  deliver  the  deed  found  by 
verdidt  to  be  detained,  or  the  value,  &V.  But 
if  the  iffue  be  upon  the  detinue,  and  it  is  found 
that  the  defendant  hath  burnt  or  destroyed  the 
charters,  the  judgment  Ihall  be  for  the  plaintiff 
to  recover  the  land  in  damages;  and  not  the 
deeds,  which  it  appeals  cannot  be  had.  F.  N. 
B.  30S.  2 Rol.  /. ibr . 101. 

Where  the  charters  relate  to  the  freehold, 
detinue  mull;  be  brought  in  the  Common  Pleas, 
and  in  no  other  court : and  the  defendant  cannot 
wage  law  upon  a detinue  or  writings  concern- 
ing the  inheritance  of  lands  nor  ot  any  inden- 
ture of  leafe  for  years ; but  a defendant  may 
• ■ wage 
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wage  his  law  in  detinue  in  almofi:  all  cafes  touch- 
ing goods  or  chattels  •,  to  prevent  which  trover 
may  be  brought,  when  the  converfion  changes 
the  detinue  to  adtion  of  the  cafe,  and  he  cannot 
wage  his  law.  , Co.  Lit.  286. 

Form  of  a declaration  in  adtion  of  detinue. 

AB.  complains  of  C.  D.  being  in  cujlody  of 
. the  marjhal,  &c.  of  a plea,  that  he  render 
him  chattels  to  the  value  of  twenty  pounds , which 
he  utijujlly  detains  from  him , &c.  For  that 

whereas  the  J, 'aid  A.  on  the day,  &c.  in  the 

- year  of,  &c.  at  M.  in  the  county  aforefaid, 
delivered  to  the  faid  C.  divers  chattels , that  is  to 
fay , one  yellow  mohair  bed,  with  the  feather-bed, 
bolfier  and  two  pillows,  &c.  belonging , and  one 
walnut-tree  table,  a pier  looking- glafs,  &c.  of  the 
value  of,  &c.  to  be  fafe  kept  by  the  faid  C.  and  to  him 
the  faid  A.  to  be  re-delivered,  when  he  Jhould  be 
thereunto  required-,  yet  the  faid  C.  though  often 
required , the  chattels  aforefaid  hath  not  re-delivered 
to  the  faid  A.  but  the  fame  to  him  hitherto  to  re- 
deliver hath  denied,  and  fill  doth  deny,  and  unjujlly 
detain  whereupon  the  faid  A.  faith,  that  he.  is  in- 
jured, and  hath  damage  to  the  value,  &c.  And 
thereof  he  brings  bis  fuit , &c. 

Action  of  trover  and  converfion  is  a fpccial 
adtion  of  the  cafe,  lying  where  a man  having 
found  goods  refufetli  to  deliver  them  to  the  own- 
er upon  demand.  Or  if  one  hath  in  his  pof- 
feffion  my  goods,  by  delivery  to  him,  and  he 
fells  or  uies  them  without  my  confent,  this  is  a 
converfion  for  which  trover  lies ; and  fo  if  he 
doth  not  adtually  convert  them,  but  doth  not  de- 
liver them  to  me  on  demand. 


An 
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An  adtion  of  trover,  or  detinue,  may  be 
brought  for  goods  detained ; for  the  party  (hall 
have  his  goods  detained,  if  they  may  be  had,  of 
damages  to  the  value  for  the  detaining  and  con- 
verfion  of  them:  after  the  goods  are  demanded, 
if  the  perfon  having  them  denies  the  delivery 
thereof,  detinue  or  this  adtion  lies;  and  a denial 
to  deliver  is  a converfion  in  law : alfo  trefpais 
or  trover  lies  for  the  fame  thing;  and  the  al-  * 
ledging  the  converfion  of  the  goods  in  trefpafs, 
is  to  aggravate  damages.  If  where  a bond,  (3c. 
is  detained,  the  money  be  received  thereon,  ac- 
tion of  account  lies  againft  the  receiver,  CsV. 
Cro.  Jac.  50.  2 Lutw.  1526. 

For  any  live  goods,  or  things  inanimate,  tro- 
ver will  lie ; and  a plaintiff  may  chufe  to  have 
his  adtion  of  trover  againft  the  firft  finder  of  the 
goods,  or  any  other  who  gets  them  afterwards  ; 
and  an  executor  may  bring  trover  for  the  goods 
of  the  teftator : and  either  by  finding  or  delive  y 
of  goods,  as  the  defendant  hath  a lawful  pof- 
fcflion,  there  muft  be  a demand  and  refufal  to 
make  the  converfion ; but  if  the  pofTefiion  was 
tortious,  as  if  the  defendant  take  away  my  har, 
(Sc.  the  very  talcing  is  a fufiicient  proof  of  a 
converfion,  without  any  thing  farther.  Sid.  264. 

3, Salk . 365. 

The  adtion  of  trover  and  converfion  lieth  for 
goods,  although  they  come  into  the  pofleffion  of 
the  plaintiff  before  the  adtion  brought,  which 
doth  not  fatisfy  for  the  detainer,  or  purge  the 
wrong:  in  cafe  a perfon  takes  the  horfe  of  an- 
other, and  rides  him,  and  then  delivers  the  fame 
to  the  patty,  he  may  notwithftanding  have  tro^ 
ver,  it  being  a converfion,  and  re-delivery  is  no 
bar:  but  where  a defendant  generally  tenders  the 
goods,  if  the  plaintiff  refule  to  receive  them, 

that 
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that  will  go  in  mitigation  of  damages;  though 
the  plaintiff  may  bring  trover  ftill.  Dan v.  Abr. 
2i.  3 Nelf  Abr.  424. 

One  puts  out  cattle  to  pafture,  and  then  fells 
them,  the  buyer  may  have  trover  againft  the 
farmer,  &c.  if  he  refufes  to  let  them  go  till  paid 
for ; and  his  remedy  muff  be  by  action  for  what 
is  due  to  him  for  deprfturing  the  cattle:  for  he 
may  not  detain  them  for  the  debt ; as  in  cafe  of 
an  inn-keeper,  or  taylor,  (sfc.  for  things  in  their 
cuftody.  Cro.  Car.  27.  2 Lil.  Abr.  O22. 

If  a man  finds  goods,  he  ought  not  to  abufe 
or  ufe  thrm,  for  therein  lies  the  offence,  to  found 
thisa&ion,  the  point  of  which  is  the  converfion ; 
jn  this  cafe,  the  party  finding  is  to  deliver  them  on 
demand,  i£c.  though  he  may  anfwer,  that  he 
knows  not  whether  the  plaintiff  is  the  true  owner. 
And  where  goods  loft  are  found  in  the  hands  of 
another,  it  he  bought  them  in  open  fair  or  mar- 
ket, this  alters  the  property,  and  the  plaintiff 
cannot  recover  them  from  him.  Dan.  Abr.  22. 
Co.  Lit.  498. 

In  atSfion  of  trover,  if  a converfion  cannot  be 
proved,  then  proof  is  to  be  had  of  a demand 
made  of  the  thing,  before  the  a&ion  brought, 
and  that  it  was  not  delivered  ; and  the  property 
of  the  plaintiff  muft  be  proved,  before  the  goods 
came  to  the  defendant’s  hands, 

The  form  of  a declaration  in  trover. 

London,  A B.  complains  of  C.  D.  being  in  the 
to  wit.  £\_  • cuftody  of,  Sec-  for  that  where- 
as the  J, aid  A.  the  — day  of.  See.  in  the year 

of  the  reign , &c.  at  L.  aforefaid,  in  the  parifh 
of  St.  Mary  le  Bow,  in  the  ward,  &c.  was  pof- 
fejfed  of  one  large  fiver  tankard , marked  with  the 

Utters , 
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letters , Sec.  of  the  price  of  fix  pounds,  as  of 
bis  own  proper  goods  ; and  being  fo  thereof  pot - 
, fejfed,  the  faid  A.  afterwards,  that  is  to  fay,  the — 

day  of.  Sc c.  in  the year  abovefaid,  at  L. 

aforefaid,  in  the  parifb  and  ward  aforefaid . the 
faid  tankard  out  of  his  bands  and  pojfejfwn  did  ca- 
. finally  lofe,  and  was  deprived  of  the  fame-,  which 
faid  tankard  afterwards,  that  is  to  fay , the  faid 
day.  See.  in  the.  See.  year  abovefaid,  at  L.  afore- 
faid, in  the  parijh  and  ward  aforefaid,  by  finding 
came  to  the  hands  and  pojfejfton  of  the  faid  C.  Ne- 
veribclefs  the  faid  C.  knowing  the  faid  tankard  to 
be  the  proper  tankard  of  the  f id  A.  and  to  him 
the  faid  A.  of  right  to  belong  and  appertain,  con- 
triving and  intending  craftilly  and  fubtilly  to  de- 
ceive and  defraud  the  faid  A.  in  this  particular, 
the  tankard  aforefaid  to  the  fame  A.  altbo'  there- 
unto often  required,  bath  not  delivered ; but  the 
faid  tankard  afterwards,  that  is  to  fay,  the  ■—  day 
of.  See.  in  the  year  aforefaid,  at  L.  aforefaid,  in 
the  parifa  and  ward  aforefaid , the  faid  C.  to  his 
own  proper  ufe  did  then  and  there  difpofe  of  and 
convert ; to  the  damage  of  the  faid  A.  &c.  And 
therefore  he  brings  his  fuit. 

Form  of  a plea  in  trover,  with  a traverfe 
of  the  converfion. 

AN  D the  faid  C.  by.  See.  bis  attorney,  comes, 
and  defends  the  force  and  injury,  when.  See. 
and  faith,  that  the  faid  A.  ought  not  to  have  or 
maintain  his  aSlion  aforefaid  agaitift  him  % becaufe 
he  fays,  that  the  city  of  L.  is  an  ancient  city, 
and  in  the  faid  city  there  is  bad,  and,  from  the 
time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  always  was  bad  and  kept  a common, 
market  every  day  in  the  week , in  the  day-time , 
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from  the  riftng  until  the  felting  of  the  fun  of  the 
fame  flay,  in  all  open  places  of  the  / aid  city  (Sun- 
days and  fefival  days  only  excepted ) for  all  per - 
fans  freely  to  buy  or  fell,  in  which  one  party  of  the 
contra£lors  is  a citizen  and  freeman  of  the  fame  ci- 
ty : and  the  faid  C.  further  faith.  That  on  the-* — — 
day  of,  &c.  in  the  year,  See.  above] aid,  be- 

ing T.uefday,  and  no  fejtival  dry,  one  E.  F.  at  L. 
afore  faid,  in  the  parifh  and  ward  aforefaid,  was 
fojfejjed  of  the  fiver  tankard  aferejaid,  and  fo  be- 
ing prfjrffed  thereof,  then  and  there  tn  the  day  time 
of  the  faid  day,  &c.  after  fun  riftng  and  before  the 
fun  felting  of  that  d>y,  that  is  to  fay,  at  e'even 
o'clock  in  the  forenoon  of  the  faid  day,  for  four 
pounds  of  lawful  money  of  Great- Britain,  unto  the 
faid  E by  him  the  faid  C.  in  hand  paid,  then  and 
there  in  the  open  market  of  the  faid  city,  the  faid 
tankard  in  the  fxid  open  market  then  being , did 
bargain  and  fell  unto  the  faid  C.  the  tankard  afere- 
faid, and  "the  faid  C.  then  being  a freeman  and  ci- 
tizen of  the  faid  city,  that  is  to  fay,  free  of  the 
art  or  myflery  of,  &c.  of  the  city  of  L.  whereby 
he  the  faid  C.  was  poffifjed  of  and  intitled  to  the 
faid  tankard,  as  of  his  proper  goods ; and  being 
fo  infilled  thereto , the  aforefaid  tankard,  after- 
wards, that  is  to  fay,  the  faid— day,  &c.  in  the — 
year.  See.  abovefaid,  at  L.  in  the  parifh  and  ward 
aforefaid,  to  the  proper  ufe  of  him  the  faid  C.  dtd 
difpoft  and  convert,  as  it  was  lawful  for  him  to 
do : Without  that,  that  he  is  guilty  of  any  ether 
converjion  of  the  faid  tankard,  to  his  ufe  in  manner 
and  form  as  the  faid  A.  by  his  declaration  afore- 
faid bath  alledged ; and  this  he  is  ready  to  verify  : 
whereupon  he  prays  judgment  if  the  faid  A.  ought 
to  have  or  maintain  his  faid  aftion  againjl  hint, 

&c. 
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A Bion  of  Jlander  licth  for  defaming  a perlbn  in 
his  reputation ; being  no  more  than  an  -adion 
on  the  cafe  for  words,  &V,  And  when  words 
fpoken  affird  a man’s  life,  or  liberty,  office, 
trade,  or  tend  to  lofs  of  preferment  in  marriage, 
lervice,  &V.  or  to  his  difinheritance,  or  which 
occafion  any  particular  damage,  this  ad  ion  may- 
be brought.  There  are  fcveral  divifions  of  ac- 
tions of  Hander  as  follow  : 

J.  For  charging  a man  with  particular 
crimes. 

2.  Slander  of  perfons  in  their  offices  and- 
profeflions. 

3.  Slandering  a man’s  title  to  an  eftate, 

6f*. 

4.  Of  defamation  by  libels. 

1.  Where  any  words  are  malicioufly  fpoken 
of  another,  for  which,  if  true,  they  would  touch 
his  life,  or  he  might  be  punifhed,  adion  of  Han- 
der lies  ; as  to  call  a man  traitor,  robber,  felon, 
lAc.  or  charge  him  with  the  committing  any  of 
thefe  crimes  ; or  to  fay  of  one,  if  he  might  have 
his  will,  he  would  do  fuch  a thing,  which  thing 
is  adicnable.  ro  Rep.  130.  Dy.  19. 

To  reproach  a perl’on  with  a heinous  crime, 
as  that  he  lay  in  wait  to  rob  or  murder  any  onej 
to  chaige  a man  with  a rape,  that  he  did  ravifh  or 
was  guilty  of  raviihing  a certain  woman  cr  fay 
he  fliould  have  been  hanged  for  a rape,  fcfr.  and 
charging  one  with  fodemy  or  buggery,  fcfc.  be- 
ing very  penal  by  the  law,  for  tiieie  adion  lieth. 
The  charging  a perfon  with  Healing  things,  or  as 
a receiver  of  Holen  goods,  are  adionable;  tho’ 
the  words  muft  import  a certain  charge  of  fe- 
lony, and  not  be  of  cutting  and  taking  away 
Handing  sort),  apples  from  trees,  (s?c.  This 
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aftion  of  flander  may  be  had  for  calling  a perlorl 
thief;  unlefs  fomething  of  qualification  be  cou- 
pled to  prove  the  thing  no  felony:  and  for  con- 
fpiring  to  indidt  a man  falfly  and  malicioufly  of 
felony,  or  other  offence,  On  his  acquittal,  fcfr. 
but  not  if  it  appears  on  the  trial  there  was  pro- 
bable caufe  for  the  indidlment.  Rep.  589. 
Buljt.  1 12. 

For  faying  of  another,  that  he  hath  killed,  or 
concealed  the  murder  of  fuch  a man,  action 
lies ; but  the  defendant  may  Ihew  that  the  party 
is  or  was  alive  at  the  fpeaking  of  the  words, 
and  then  no  adtion  will  lie  thereon.  To  fay  of 
one  formerly  that  he  was  a witch,  and  did  be- 
witch a certain  perfon,  &V.  was  adtionable;  tho* 
not  for  calling  a woman  witch,  without  more 
words  importing  that  fhe  had  bewitched  fome 
body,  or  his  goods,  &V.  For  faying  one  is  a 
pirate,  or  maintainer  of  pirates,  adtion  of  flan- 
der lieth  ; and  fo  it  is  to  fay  of  a man,  that  he 
did  burn  a dwelling-houfe,  or  a barn  with  corn, 
dsfr.  Dy.  236.  Brownl.  15.  2 Buljl.  234, 

2 eh.  1 54. 

Such  words  as  charge  a perfon  with  forgery 
of  falfe  deeds,  or  with  perjury,  bribery,  extor- 
tion, maintenance,  &c.  all  which  are  punifhable 
by  the  common  and  ftatute  laws,  and  alfedt  a 
man’s  liberty  and  eftate;  for  thefe  words  an 
adtion  of  flander  may  be  brought.  If  one  fay 
of  a perfon,  that  he  could  prove  him  perjured  in 
a court  of  record;  or  call  him  perjured  knave, 
adtion  lies  ; fo  where  a man  fays  he  gave  another 
money  for  forfwearing  himfelf;  and  when  the 
words  charge  the  party  with  fubornation  of  per- 
jury. Brownl.  18.  3 Inft.  163.  Danv.  Abr.  87. 
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2.  To  fay  of  a member  of  parliament,  or  a 
bilhop,  &c.  that  he  is  a papill,  is  adionable  : 
and  for  laying  a parfon  preaches  lies  in  the  pul- 
pit, adion  of  flandtr  lieth ; not  if  words  are,, 
he  is  a preacher  of  falfe  dodrine.  If  one  call  a 
juftice  of  peace  falfe  juftice,  &c.  A dodor  of 
phyfick  fool,  at's,  empirick  and  mountebank •, 
or  fay  that  a counfellor  is  no  lawyer  •,  call  an 
attorney  rogue  and  knave  in  his  profeffion  •,  or 
to  fay  to  him  that  he  is  not  fit  to  be  an  attor- 
ney ; and  calling  a clerk  in  a court  a corrupt  man, 
&c.  in  thefe  cafes  adion  lies.  2 Brownl.  166. 
Banv.  Abr.  1 19,  113.  4 Rep.  15. 

An  adioi'.  of  Hander  will  lie  for  words  fpoke 
againlt  a fheriff,  receiver,  fteward  of  a court, 
mayor,  conftable,  &c..  but  the  words  fpoken 
mull  relate  to  the  office,  and  the  perfon  be  an 
officer  at  that  time.  For  faying  of  a merchant 
or  tradefman,  that  he  is  a beggarly  fellow,  and 
not  able  to  pay  his  debts ; or  to  call  him  bank- 
rupt, or  fay  he  will  be  a bankrupt  fhortly;  and 
faying  of  any  other,  that  he  is  a runaway,  and 
dares  not  (hew  his  face  : that  a man  is  a cheat- 
ing knave  in  his  trade  ; or  that  he  keeps  a falfe 
book  in  his  Ihop,  &V.  whereby  he  is  injured, 
adion  lies.  But  words  of  heat,  as  where  a per- 
fon in  a paffion  cal  s another  rogue,  knave,  or 
villain,  unlefs  he  apply  the  words,  by  faying  vil- 
lain to  fuch  man,  or  knave  in  fuch  an  affair,  &c. 
will  bear  no  adion.  10  Rep.  61.  Banv.  Abr. 
114.  Hob.  93.  T.  Raym.  184. 

If  one  fay,  that  an  alehoufe-  keeper  keeps  a 
bawdy-houfe,  adion  lieth  but  to  fay  an  inn- 
keeper harbours  rogues,  fcfr.  is  not  adionable, 
for  his  houfe  is  common  to  all  guefts.  For 
calling  a man  whore-mafter,  or  a woman  whore, 
except,  in  London  by  the  cuftom  of  the  city,  no 
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aftion  lieth : tho’  to  fay  of  a man  that  he  is  a 
common  whore-maHer,  and  lay  with  a certain 
woman,  and  i*  a drunken  fellow,  (Sc.  Or  that  a 
woman  hath  a bafiard,  or  is  with  child,  and  lay 
with  fuch  a man,  (Sc.  whereby  either  of  them 
lofe  their  marriage,  are  aftionable  •,  but  not  with- 
out fpecial  damage  on  action  at  common  law. 
Cro.  Eliz.  582.  2 Rol.  Rep.  136.  4 Rep.  16. 

2 Salk.  696.  2 Ld.  Raym.  959. 

Where  a man  is  courting  a woman,  if  another 
fay  of  him,  that  he  hath  the  French  difeafe,  (Sc. 
or  for  faying  of  a perfon,.  he  hath  the  pox,  le- 
profy,  (Sc.  by  reafon  of  which  he  ought  by  law 
to  be  feparated  from  fociety,  aftion  of  Hander 
lies  : but  *tis  otherwife  if  the  words  are  that  he 
has  the  pox,  after  cured.  The  faying  of  one  who 
Hands  for  a place,  that  he  is  an  ignorant  man, 
and  not  qualified  •,  or  of  a parfon,  that  he  is  an 
excommunicate,  (Sc.  if  thereby  he  lofeth  his 
preferment,  and  the  fervant  his  fervice,  ’tis  afti-> 
onable.  Cro.  Jac.  430.  Danv.  Abr.  87,  103. 
Lev..  248. 

3.'  Slandering  the  title  of  another  perfon  i3 
actionable  ; as  to  fay  he  has  no  right  to  fuch  a 
houfe  or  lands,  or  that  he  hath  no  good  eHate 
therein,  &c.  when  he  is  about  to  fell  or  let  the 
fame,  and  by  this  Hander  the  chapman  falls  off* 
And  for  calling  a man  bafiard,  that  is  heir  to 
an  eHate,  aftion  lieth  •,  tho’  he  be  not  about  to 
fell  it,  and  he  have  no  particular  lofs  by  fpeaking 
the  words,  for  thereby  the  title  of  the  land  may 
be  drawn  in  queflion  : but  ’tis  faid,  if  he  be 
an  heir  apparent,  the  aftion  lies  not  till  he  is 
difinherited  or  prejudiced  by  it}  and  if  he  who 
fpoke  the  words  claim  the  eflate  as  next  heir, 
the  aftion  will  not  lie,  which  may  be  fct  forth 
F 2 by 
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by  way  of  bar.  Rep.  77.  4 Rep.  18.  Danv. 

Abr.  83. 

As  to  (lander  of  perfons,  tho’  fcandalous  words 
are  fpoken  before  a man’s  face,  or  behind  his 
back,  by  way  of  affirmation  or  report,  in  jeft 
or  earned,  when  fober  or  drunk,  &c.  they  are 
adionable;  and  fo  it  is  if  the  words  are  fpoke 
diredly  or  indiredly,  or  obliquely,  and  tho’  they 
are  pronounced  in  any  language,  if  underftood  : 
but  where  they  can  have  a double  interpreta- 
tion, they  (hall  be  taken  in  the  mildeft  fenfe, 
that  no  adion  (hall  lie.  4 Rep.  14.  Hob.  236. 
Cro.  Jac  438. 

If  one  fay  that  another  faid  a third  perfon  did 
a certain  fcandalous  thing,  fuch  third  perfon  may 
have  his  adion  of  (lander  againft  the  firft  man, 
with  an  averment  that  the  fecond  never  faid  fo, 
whereby  the  firft  is  the  author  of  the  fcandal. 
In  cafe  the  (lander  proceeds  from  a man’s  wife, 
the  hufband  and  wife  muft  be  fued  for  it,  and 
not  (he  alone:  and  for  any  fcandal  againft  the 
wife,  he  and  die  are  to  bring  the  adion  ; but 
for  words  againft  both  a man  and  his  wife,  the 
hufband  may  profecute  one  adion  for  his  (lan- 
der, and  he  and  the  wife  may  afterwards  fue  an- 
other adion  for  hers.  Cro.  Jac.  406.  Styles 
1 13,  1 6 1. 

When  the  words  are  utterly  incertain,  no  in- 
nuendo or  averment  can  make  them  good  ; and 
to  thele  adions  the  defendant  may  plead  the  ge- 
neral ififue.  Not  guilty  ; or  if  the  plaintiff  de- 
clares on  fome  cf  the  words  only,  when  all  to- 
gether they  are  not  adionable,  he  may  fet  them 
forth  at  large  as  he  fpoke  them,  and  traverfe  or 
juftify  the  whole,  &V.  Alfo  if  the  defendant 
can  make  proof  of  the  words,  he  may  plead  fpe- 
cial  juftification ; but  if  the  plea  be  not  made 
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good,  damages  will  be  aggravated.  Styles  70. 

T.  Raym.  61.  Co.  Ent.  26. 

4.  Defamation  by  libel,  as  by  fcandalous  wri- 
ting, is  likewife  actionable ; and  printing  or 
writing  may  be  libellous,  if  the  fcandal  is  not  • 
charged  in  direft  terms,  but  ironically,  or  tho’ 
there  be  only  the  firft  and  laft  letter  of  the  name, 
if  the  jury  will  find  it  to  point  at  a particular 
perfon : and  the  perfon  who  is  the  author  or 
contriver,  and  the  procurer,  and  publifher  of  a 
libel,  knowing  it  to  be  fuch,  are  all  punilhable; 
as  are  bookfellers,  &c.  who  fell  libels,  altho’ 
they  know  not  the  contents  thereof.  5 Rep. 

125.  Moor  862.  5 Mod.  167. 

And  a libeller  lhall  be  punilhed,  though  the 
party  of  whom  the  words  be- fpoken  is  dead; 
and  notwithftanding  the  matter  of  the  libel  is 
true,  for  it  is  not  material  whether  it  be  true  or 
falfe,  if  the  profecution  be  by  way  of  indictment 
or  information;  but  in  an  aft  ion  of  the  cafe, 
one  may  juftify  that  it  is  true.  Hob.  253. 

Hardr.  470. 

But  fcandalous  matter  in  legal  proceedings, 
alledged  in  a court  of  juftice,  amounts  not  to  any 
libel,  &c.  ■ 

The  form  of  a declaration  in  an  action  of 
flander. 

AB.  complains  of  C.  D.  being  in  the  cujtody 
, of  the  marfhal,  & c.  For  that  whereas  the 
jaid  A.  is  a good,  true  and  faithful  jutjeit  of  our 
Lord  the  now  King , and  hath  hitherto , from  the 
time  of  his  birth , behaved  bimfelf  as  a good,  true 
and  faithful  fubjeft  of  our  fa;d  Lord  the  King,  and 
his  predecejjors , Kings  and  Queens  of  this  realm  ; 
and  for  the  whole  time  aforejatd  was  reckoned,  ef- 
teemed  and  reputed  of  good  name , fame,  behavi- 
F 3 our , 


Digitized  by  Google 


7o 


ffif  aafonis  atm  lEcmctJfc^* 

our,  condition  and  converfation,  as  well  among  bis 
v ghbours  as  all  other  faithful  fubjebls  of  our  faid 
Lord  the  now  K ng  to  whom  the  faid  A.  was  known s 
and  whereas  the  faid  A.  nozv  is,  and  for  the  fpace  of 
fifteen  years  lafl  pafi  has  been  a linen-draper , and 
hath Jkilfu'ly  exercifed  and  ujed  the  J aid  trade  and 
my  fiery  during  all  that  time , that  is  to  jay , at,  See. 
in  the  ccun'y  aforefaid-,  and  in  all  the  faid  time  hath 
» Sufficiently  get  and  gained  his  living , and  a fupport 
for  him  and  bis  family  by  exercifmg  the  art  or  my- 
fiery  aforefaid-,  and  the  faid  A.hathjufily  and  honefily 
for  the  whole  time  aforefaid  bough:  divers  wares  and 
merchandizes , and  other  things  appertaining  to  the 
trade  of  him  the  faid  A.  for  the  better  fupport  of 
himfelf  and  family,  and  to  the  great  increafe  of  his 
riches,  of  fever  a per  fans  creditors  of  the  faid  A. 
reftding  and  dwelling  at.  See.  aforefaid,  as  well  upon 
credit , as  for  ready  money  in  hand  paid-,  and  bath 
always,  upon  requeft,  paid  and  Satisfied  all  and  Sin- 
gular fums  of  mony.  for  the  things  or  wares  what- 
frever  by  him  upon  credit  bought  and  received  of  an') 
perfons  for  all  the  time  aforefaid,  or  in  any  manner 
had,  and  all  other  his  debts,  without  fraud  or  delay-, 
and  by  that  means  obtained  to  himfelf  great  credit , 
reputation  and  efteem  of  divers  faithful  fubjebls  of 
our  faid  Lord  the  King,  with  whom  the  faid  A.  did 
trade  and  peal  in  the  art  or  my  fiery  aforefaid,  or  in 
any  other  manner.  Yet  the  faid  C.  net  ignorant  of 
the  premises,  but  contriving  and  malicicufly  intending 
not  only  to  hurt,  impair  and  injure  the  good  name , 
fame,  rredit,  and  reputation  of  the  faid  A . but  to 
draw  him  the  faid  A,  into  great  mifirufi  and  difiredit , 
among  the  fubjebls  of  our  faid  Lord  the  now  King, 
with  whin  the  faid  A . had  any  commerce  or  dealings 
in  bis  art' and  my  fiery  aforefaid,  and  fo  that  for  the 
future  no  per f on Jhould  give  any  credit  to  the  faid  A. 
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and  likewife  to  leffen  the  knowledge  of  the  faid  A.  in 
bis  art  aforefaid,  on  the  — day  of , &c.  at,  &c. 
aforefaid,  difcourfing  with  certain  fubjefis  of  our 
faid  Lord  the  King , of  the  faid  A.  and  of  his  art  or 
rmftery  aforefaid  and  his  knowledge  therein , in  the 
prejence  and  hearing  of  very  many  perfons,  then  and 
there  being  prefent,  did  falfly , malicioufly , and  pub- 
lickly  fpeak,  affirm,  report , utter  and  publifh  of  the 
faid  A.  thefe  falfe , fcandalous  and  malicious  words 
following , that  is  to  fay.  He  ( meaning  the  faid  A.) 
doth  not  underhand  his  bufinefs,  ( meaning  the 
art  or  my/lery  of  him  the  faid  A ) and  he  (mean- 
ing again  the  faid  A.)  is  broke,  and  hath  no  li- 
nen to  {hew ; by  the  fpeaking , uttering  and  pub- 
lifhing  of  which  faid  falfe  and  fcandalous  words, 
the  faid  A.  is  not  only  injured  in  his  good  name , 
fame , credit  and  efleem  aforefaid,  and  greatly  fcan- 
dalized  in  his  art  and  myflery  aforefaid,  but 
alfo  upon  that  account , his  neighbours  and  divers 
other  fubjehls  of  our  faid  Lord  the  now  King,  with 
whom  the  faid  A.  then  before  ufed  to  deal  in  bis  art 
or  myflery,  and  who  before  that  time  bad  fold  divers 
goods  and  merchandizes  upon  credit  to  the  fame  A. 
have  kept  tbemfelves  from  the  acquaintance  of  him 
the  faid  A.  and  daily  more  and  more  do  withdraw 
tbemfelves ; and  have  intirely  ref  ufed  to  have  any 
commerce  with  the  faid  A.  in  buying,  felling  and 
bargaining  in  his  art  or  myflery  aforefaid,  and  to 
give  any  credit  to  the  faid  A.  and  /till  do  refufe  and 
deftfl : whereupon  the  faid  A.  faith,  that  be  is  in- 
jured, and  hath  damage  to  the  value,  &c.  And 
therefore  be  brings  his  fu:t. 
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Form  of  a declaration  for  flandcring  a 
man’s  title. 

Wilts,  to  A B.  complains  of  C.  D.  being  in  the 
wit.  xV  • cuftody  of,  &c.  For  that  whereas 
the  faid  A.  was,  and  yet  is  lawfully  feifed  in  his 
demejne  as  of  fee  of  and  in  one  mejfuage  and  ten  acres 
of  land,  with  the  appurtenances,  fituate,  lying  and 
being  in  M.  in  the  county  aforejaid ; and  being  fo 
feifed,  the  Jaid  A.  afterwards,  that  is  to  fay,  the — 

day,  of,  &c.  in  the year,  &c.  had  a conference 

with  one  E.  F.  gentleman,  concerning  the  bargain- 
ing.  Jelling  and  ajfuring  of  the  faid  mejjuage  and  land , 
with  the  appurtenances  and  the  whole  e/late,  right, 
title,  and  inter ejl  of  the  Jaid  A.  in  the  fame , 
for  the  fum  of  five  hundred  pounds,  of  lawful 
money  of  Great  Britain,  to  the  Jaid  A.  by  the  faid 
E.  to  be  paid,  to  the  faid  E.  bis  heirs  and  affigns  ; 
to  which  bargain  and  fale  of  the  mejjuage  and 
lands  a fore  faid,  for  the  confideration  aforejaid,  the 
faid  E with  the  aforejaid  A.  had  actually  agreed , 
or  intended  to  agree  : never thelefs  the  aforejaid  C, 
not  being  ignorant  of  the  premiffes,  but  malicioufiy 
intending  the  faid  A.  in  that  particular  to  opprefs 
and  injure,  and  altogether  to  hinder  the  faid  A. 
from  the  fale  and  alienation  of  the  faid  mejjuage 
and  ten  acres  of  land,  with  the  appurtenances,  and 
of  his  whole  right,  title  and  inter  eft  in  the  fame, 
and  alfo  therght,  eflate  and  title  of  the  faid  A.  of, 
in  and  to  the  faid  mejfuage  and  land , with  the  ap- 
purtenances, greatly  to  fcandalize,  afterwards,  that 

is  to  fay , on  the day  of,  &c.  in  the year, 

&c.  abovefaid,  at  M.  aforejaid,  in  the  prefence  and 
hearing  of  one  G.  H.  and  of  divers  other  faithful 
fubjeftf  of  cur  Lord  the  now  King,  did  fcandaloujly, 
malicioufiy  and  openly  fay , affirm , repeat  and  publiffs 
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of  the  faid  A.  thefe  Englifh  words  following,  that 
is  to  fay , Mr.  A.  B.  (meaning  the  afore  faid  A.) 
hath  no  right  or  title  to  the  meffuage  and  land 
in,  £5 fc.  (meaning  the  aforefaid  meffuage  and  ten 
acres)  And  if  you  (the  aforefaid  G.  H.  meaning) 
will  give  me  (meaning  the  faid  C.)  five  {hillings, 
I will  give  you  ten  pounds,  if  the  lands  (meaning 
the  faid  ten  acres)  be  not  recovered  agiinft  the 
faid  A.  B.  by  reafon  of  which  fcandalous  words 
aforefaid,  fo  fpoken , affirmed  and publijhed,  the  afore- 
faid E.  doubting  and  fearing  the  ejiate , right  and 
title  of  the  faid  A.  of  and  in  the  faid  meffuage  and 
ten  acres  of  land,  with  the  appurtenances , not  to  be 
good  and  valid  in  law , his  bargain  aforefaid  with 
the  faid  A.  for  the  faid  meffuage  and  land , and  the 
right , title,  and  interejt  of  the  faid  A.  in  the  fame , 
to  hold  and  perform  altogether  refufed\  and  alfo  di- 
vers other  fubjeSis  of  our  faid  lord  the  king,  who 
before  the  fayings  and  publifhing  of  the  fcandalous 
words  aforefaid , with  the  faid  A.  for  the  aforefaid 
meffuage  and  ten  acres  of  land,  and  for  bis  right  and 
inter  eft  in  the  fame,  would  have  bargained  and  con- 
trasted, by  occafton  of  the  faying  of  the  faid  words , 
with  him  the  faid  A.  concerning  the  faid  mefjuage 
and  land,  in  any  way  to  meddle  intirely  did  refufe  j 
to  the  damage  of  the  faid  A.  &c.  And  therefore 
he  brings  his  fuit , &c. 

Action  of  affault  and  battery  is  an  aftion  for  a 
trefpafs  againlt  a man’s  perfon,  where  any  inju- 
ry is  done  to  another  in  a violent  manner;  as 
by  ftriking  or  beating  of  a man,  pufhing,  jolt- 
ing, filliping  upon  tne  nofe,  &c.  and  as  in  in- 
dictment for  this  offence  for  a breach  of  the  peace, 
the  party  {hall  be  fined ; fo  on  an  action  he 
fliall  render  damages.  Balt . 282. 
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If  a man  in  anger  lift  up  or  ftretch  forth  his 
arm,  and  offer  to  ftrike  or  menace  another ; or 
hold  up  any  weapon  to  ftrike  at  him,  being  with- 
in his  reach  ; or  lhall  thruft  or  pufh  a perfon  •, 
caft  a ftone  at  him,  tho’  he  be  not  (truck  there- 
with ; throw  wine  in  another’s  face,  or  upon  his 
clothes,  &c.  Thefe  are  trefpaffes  and  affaults  in 
law,  for  which  adtion  lies  : and  if  one  threaten 
to  beat  or  do  me  fome  bodily  mifehief,  or  lieth 
in  wait  to  do  it;  if  I dare  not  follow  my  bufinefs 
as  at  other  times,  and  I have  any  lofs  thereby,  I 
may  have  this  adtion.  Bro.  Trefp.  236.  Firtcb 
29.  18  Ed.  4.  28. 

To  hold  a perfon  by  the  arm  is  an  affault,  if 
not  battery ; and  to  ftrike  one,  altho’  he  is  not 
hurt  with  the  blow ; and  ftriking  at  him,  if  he 
be  neither  hit  nor  hurt,  have  been  held  an  affault: 
for  it  does  not  always  imply  a hitting  or  blow, 
becaufe  in  trefpafs  for  affault  and  battery,  a de- 
fendant may  be  found  guilty  of  the  affault,  and 
txcufed  of  the  battery.  But  if  any  one  ftrike  at 
another,  at  a great  diftance;  or  if  it  be  near,  or 
he  threw  ftones  at  him,  &V.  merrily  or  acciden- 
tally, and  not  purpofely,  no  adtion  will  lie.  22 
Jff.  60.  Finch  40. 

It  is  faid  the  leaft  touching  of  another  in  anger 
is  a battery ; and  tho’  battery  may  not  be  com- 
mitted by  attempting  to  beat,  but  generally  a 
ftroke  muft  be  actually  given  ; yet  if  one  comes 
to  the  affiftance  of  another  who  is  beating  a third 
perfon,  tho’  he  do  not  touch  him,  he  is  guilty 
of  battery  ; and  he  who  commands  or  procures 
a battery  to  be  done,' may  be  charged  as  a prin- 
cipal in  this  adtion.  And'ipining  in  a man’s 
face,  &V.  is  battery ; it  not  done  by  accident. 
Hol>.  x 76.  Co.  Lit.  57.  6 Mod.  149,  172. 
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If  two  or  more  perfons  meet  in  a narrow 
paflfage,  and  without  any  violence  or  defign  of 
harm,  the  one  touches  the  other  gently,  it  will 
be  no  battery  : though  if  any  of  them  ufe  vio- 
lence to  force  his  way  in  a rude  manner,  or  any 
ftruggle  is  made  about  the  paffage  to  that  de- 
gree as  to  do  hurt  ; it  will  be  a batrery,  for 
which  aftion  of  aftault  and  battery  lieth.  6 Mod. 

149. 

To  lay  hands  gently  on  another,  not  in  3nger, 
is  no  battery  to  found  an  adtion  ; the  law  will 
not  prefume  any  damage : and  in  this  cafe  the 
defendant  may  juftify  molliter  manus  iwpofuit . 

Alfo  a man  may  jultify  an  afiaulr,  in  defence 
of  his  perfon  or  goods;  or  of  his  wife,  father, 
mother,  mafter,  &c.  and  for  the  maintenance 
of  juftice:  and  when  a perfon  is  beaten  by  an- 
other, he  may  return  it,  and  plead  that  the  other’s 
battery  was  occafioned  by  his  own  aftault.  Cro. 

Eliz.  770.  Kel.  64,  2 Inji.  316. 

A man  and  his  wife  may  have  this  adlion  to- 
gether, for  any  the  leaft  beating  of  the  wife;  in 
cafe  it  be  fuch  a battery,  as  thereby  he  lofes  her 
company  or  fervice,  he  alone  may  bring  it : 
and  actions  for  lofs  and  injury  done  to  the  huf- 
band,  in  depriving  him  of  the  converfation  and 
fervice  of  his  wife,  are  generally  laid  for  aflault- 
ing  and  detaining  the  wife,  &c.  whereupon 
large  damages  are  given.  3 Rep.  113.  10  Rep . 

130.  Cro.Jac.5  38. 

For  the  affault  and  battery  of  a man’s  wife, 
child  or  fervant,  the  hufband,  father  and  mafter 
fhall  have  adlion  of  trefpafs:  bur  a hufband  him- 
felf  may  by  law  moderately  corredt  his  wife;  a 
mafter  his  fervant  or  apprentice,  a fchool- mafter 
his  fcholar,  &c.  and  it  will  not  be  battery, 

2 Rol.  /lbr.  546. 

Where 
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Where  any  man  is  aflfaulted  or  beaten,  and 
he  hath  no  witnefies  to  prove  the  fame,  the 
party  inftead  of  this  adtion  may  bring  an  informa- 
tion in  the  crown-office. 

Form  of  a declaration  in  a {fault  and  battery. 

South’ton,  to  \ B.  complains  of  C.  D.  being 
wit.  . in  cuftody  of  the  marjkal,  See. 

of  that,  that  be  the  faid  C.  on  the day  of , &c. 

in  the year  of  the  reign , &c.  with  force  and 

arms , to  wit , with  fwords,  Jlaves,  fifls  and  knives, 
in  and  upon  the  faid  A.  at.  Sec.  in  the  county  afore- 
faid , made  an  affault , and  him  then  and  there  did 
beat , wound  and  evilly  treat,  fo  that  his  life  was 
greatly  defpaired  of-,  and  other  injuries  then  and 
there  did  to  him  the  faid  A.  againfl  the  peace  of  our 
lord  the  now  king ; to  the  damage  of  the  faid  A. 
Cdc.  And  therefore  he  brings  bis  fuit. 

Attion  of  trefpafs  lies  generally  for  any  wrong 
or  damage,  which  is  done  with  force  and  arms 
by  one  private  man  to  another;  fometimes  againfl; 
the  perfon  of  a man,  and  fometimes  againft  his 
goods  and  lands,  tsc.  And  1 (hall  here  divide 
this  adtion  into, 

, i.  Trefpafs  to  a man’s  lands  or  goods. 

2.  Where  divers  adtions  are  brought  and 

trefpafles  continued. 

3.  Adtion  of  trefpafs  by  flatute. 

1.  In  all  trefpafles,  there  ought  to  be  a volun- 
tary adt,  and  a damage : and  adtion  of  trefpafs 
lieth  where  a man  makes  an  entry  on  the 
lands  of  another,  and  does  damage ; and  tref- 
pafs 
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pafs  vi  & armis  may  be  brought  by  him  that  hath 
the  pofleffion  of  goods,  or  of  a houfe,  if  he  be 
difturbed  in  his  pofleffion.  2 Rol.  Abr.  572. 

Trefpaffes  adtionable  are  done  with  pretence  of 
title,  by  which  the  property  is  altered,  or  with- 
out pretence  of  tide ; and  they  are  local,  that  is, 
annexed  to  a place,  as  breaking  the  clofe  of  an- 
other, &c.  or  tranfitory,  as  the  carrying  away  a 
perlbn’s  goods,  &c.  A perfon  that  hath  but  a 
bare  poffeflion  of  a houfe  or  land,  may  maintain 
trefpafs  againft  him  who  has  no  right ; and  he 
who  has  but  the  herbage,  may  have  it  for  a 
wrong  done  him  in  the  grafs  or  ground.  Finch 
198,  303.  Plowd.  144. 

Entring  into  a houfe  againft  the  will  of  the 
owner,  is  trefpafs  for  which  adtion  lies ; but  a 
man  may  lawfully  come  into  the  houfe  of 
another,  to  demand  or  pay  money,  0 Sc.  for 
breaking  of  a man’s  clofe  and  ground  ; or  driv- 
ing a cart  of  horfes  over  the  land  of  another  per- 
fon, where  there  is  no  lawful  way  for  it;  for 
chafing  of  cattle  by  which  means  they  die  or  are 
damaged ; the  taking  away  piles,  and  breaking 
the  doors,  windows,  £s?c.  of  a houfe,  or  fences 
of  land ; for  eating  corn  of  another  with  cattle; 
fifhing  in  another  man’s  pond,  and  breaking  the 
pond  ; for  digging  in  a perion’s  coal-mines, 
and  carrying  away  coals ; plucking  up  garden 
Jierbs  and  roots ; tearing  of  a bond  or  other 
writing,  &c.  in  all  thel'e  cafes,  all  perfons,  that 
do  any  fuch  Wrongs,  may  be  fued  in  adtion  of 
trefpafs.  Co.  Lit.  57.  Cro.  Jac.  463.  Sound. 
202. 

Executors  may  have  this  adtion  for  the  tefta- 
tor’s  goods,  taken  out  of  their  pofleffion ; alfo 
adrmpiftrators  for  gooes  of  imeitates : and 
churchwardens  may  bring  trefpafs  for  the  parifh 
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goods,  belonging  to  the  church,  ftfc.  But  xrt 
common  aft  ions  of  trefpafs  for  taking  of  goods, 
the  plaintiff  mull  alledge  a property  in  himfelf ; 
for  there  may  be  two  intendments  ; one  that  they 
were  the  defendant’s  own  goods,  and  then  the 
taking  is  lawful ; and  the  other,  that  they  were 
the  goods  of  the  plaintiff,  when  the  taking  will 
be  wrongful  •,  tho’  where-ever  it  is  indifferent 
in  conftruftion,  it  fhall  be  taken  mod  flrongly 
againft  the  plaintiff  in  the  aftion.  F.  N.  B.  92, 
117.  Bro.  Tref.  3S9.  2 Lev.  20. 

In  trefpafs  againft  three  perfons,  one  of  them 
commits  battery,  another  imprifonment,  and  the 
third  takes  the  goods,  &e.  all  at  one  time ; all 
are  guilty  of  the  whole,  and  aftion  lies  againft 
them  ; fo  where  many  come  to  do  a trefpafs, 
and  they  are  all  prefent  when  done,  altho’  fome 
of  them  only  look  on ; if  they  do  not  declare 
their  difaflent  thereto.  Co.  Lit.  57.  10  Rep. 

60.  3 Lev.  324. 

2.  If  feveral  aftions  of  trefpafs  be  brought 
for  the  fame  caufe,  and  they  are  brought  to  vex 
the  defendant,  he  may  get  them  joined  into  one  ; 
but  then  the  trefpaffes  mult  not  be  of  feveral 
natures,  which  may  not  be  tried  in  one  aftion : 
and  a man  may  have  aftion  of  trefpafs  for  di- 
vers trefpaffes’,  or  for  a trefpafs  done  in  feveral 
places,  if  they  are  in  the  fame  county ; for  other- 
wile  they  cannot  receive  one  trial,  they  being 
local  caufes  of  aftion  triable  in  the  county  where 
done.  2 Lil.  Abr.  596. 

Aftion  of  trefpafs  vi  £5?  armis  lies  not  but  in  a 
court  of  record ; and  in  this  aftion,  perfeft  no- 
tice mult  be  taken  of  the  day  when  the  trefpafs 
was  committed,  whether  there  were  not  feveral 
trefpaffes  at  feveral  times,  and  the  place  where 
done,  with  the  damages  fuftained:  trefpaffes 

continued 
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continued  may  be  laid  with  a continuando  divers 
days,  &c.  but  things  mull  lie  in  continuance: 
and  it  is  beft  to  fet  forth  that  the  defendant, 
between  fuch  a day  and  fuch  a day,  cut  feveral 
trees,  (and  not  from  fuch  a time  to  fuch  a 
time)  when  evidence  may  be  given  of  cutting 
on  any  day  within  thofe  days.  2 Salk.  638. 
2 Ld.  Raym.  974. 

3.  As  to  trefpafles  by  ftatute,  perfons  mali- 
cioufly  maiming,  wounding,  or  hurting  any  cat- 
tle-, deftroying  any  plantation  of  trees,  or  throw- 
ing down  inclofures,  (hall  forfeit  treble  damages, 
in  adtion  of  trefpafs : tho*  if  the  jury  give  not 
40J.  damage  in  trefpafs,  the  plaintiff  (hall  have 
no  more  cofts  than  damages ; unlefs  the  ride 
come  in  queflion,  or  fomething  of  the  plaintiff's 
be  carried  away,  or  the  battery  be  well  proved, 
&Y.  23  Car.  2.  c.  7.  9.  If  in  trefpafs  defend- 

ants are  acquitted,  they  fhall  have  cofts ; ex- 
cept the  judge  certify  caufe  for  the  making  them 
defendants,  by  8 £3*  9 W.  3.  c.  11. 

If  the  defendant  in  trefpafs  difclaims  any 
title  to  the  land,  and  the  trefpafs  is  involuntary 
or  by  negligence,  he  may  plead  a difclaimer, 
and  tender  of  amends  before  the  adtion  brought, 
dsfc.  2i  Jac.  1.  c.  16.  And  where  a perfon 
juftifies  for  a trefpafs,  he  muft  confefs  it ; and 
fhall  not  be  excufed,  but  upon  an  inevitable  ne- 
ceflity.  2 Salk.  644. 

The  form  of  a declaration  in  trefpafs. 

AB.  complains  of  C.  D.  being  in  cuftody , &c. 

• of  that,  that  be  the  faid  C.  on  the ■ 

day  of  &c.  in  the year , &c.  with  force  and 

arms , the  houfe  of  the  faid  A.  in  the  parifh  0} , 
&c.  in  the  county  of  S.  afore/aid,  broke  and  en- 
tered, 
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tered,  and  the  door  of  him  the  /aid  A.  to  the  Value 
of  forty  J hillings , then  and  there  found , he  broke , 
cut ; tore  down  and  fpoiled , and  alfo  of  that , that 
the  faid  C.  on  the  fame  day  and  year  abovefaid , in 
the  parifh  aforefaid , in  the  faid  county , the  wain- 
fcot,  glafs  windows , and  walls  of  the  houfe  afore- 
faid of  the  faid  A.  to  the  value  of  three  pounds  in 
like  manner  then  and  there  found , he  broke , tore , 
and  fpoiled  •,  and  other  wrongs  to  the  faid  A.  then 
and  there  did , againjl  the  peace  of  our  fovereign 
lord  the  king , and  to  the  damage  of  the  faid  A. 
&c.  And  therefore  he  brings  his  fuit,  Sec. 

/ 

Form  of  a declaration  in  adHon  of  trefpafs, 
for  feveral  trefpaffes. 

Dorfet,  to  \ B.  complains  of  C.  D.  &c.  of 
wit.  that,  that  be  the  faid  C.  the 

— day  of,  dec.  in  the year , &c.  with 

force  and  arms,  that  is  to  fay,  with  clubs,  Jlaves, 
&c.  the  clofe  of  the  faid  A.  called,  &c.  at  M.  in 
the  county  aforefaid,  broke  and  entered,  and  the 
grafs  of  him  the  faid  A.  to  the  value  of  one  hun- 
dred Jhillings,  then  and  there  growing,  with  his 
feet  in  walking,  he  trod  down  and  confumed i and 
alfo  other  grafs  or  corn  of  the  faid  A.  to  the  value 
of  fifty  J hillings , in  like  manner  there  growing , * 
with  certain  beafts,  that  is  to  fay,  with  horfes , oxen , 
cows  and fheep,  eat  up,  trod  down  and  confumed: 
and  alfo  in  the  ground  of  the  faid  A.  called.  See. 
did  dig,  and  his  earth,  to  wit,  fifty  cart  loads  of 
earth,  to  the  value,  &c.  there  cafi  up,  took  and 
carried  away,  whereby  he  the  faid  A.  loft  the 
whole  profit  of  his  griund  aforefaid , for  a long 
' ime , that  is  to  fay,  for  the  fpace  of.  Sec.  And 
the  trefp&fs  above-mentioned,  as  to  the  treading 
down  and  confuming  the  grafs  aforefaid,  with  the 

afore- 
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aforefaid  beafls,  frotn  the  aforefaid  day , See.  in  the 
year  abovefaid , »«//7  the  day,  See.  fol- 

lowings at  divers  days  and  times  continued ; and 
other  wrongs  then  and  there  did  to  the  Jaid  A. 
againjt  the  peaces  See.  and  to  the  damage  of  the 
ftid  A.  Sc.  And  therefore  he  brings  his  fuit . 

Fofm  of  d plea  in  aflion  of  trefpafs. 

» 

AN  D the  faid  C.  by , See.  his  attorney , comes 
and  defends  the  force  and  injury , when,  See. 
as  to  the  coming  with  force  and  arms , or  what- 
feever  elfe  is  againjl  the  peace  of  the  faid  lord  the 
king,  be  faith , that  he  is  not  guilty  thereof ; and  of 
this  he  puts  himfelf  upon  his  country  ■,  and  the  faid 
A.  doth  likewife : and  as  to  the  refidue  of  the  faid 
'trefpafs  above  fuppofed  to  be  done , the  faid  C.  faith, 
that  the  faid  A.  ought  not  to  have  or  maintain  his 
a Hi  on  aforefaid  againjl  him  j becaufe  he  fays , that 
the  clofe  aforefaid , called , &c.  in  which  the  trefpafs 
in  the  declaration  above  is  fuppofed  to  be  done , is  and 
at  the  fame  time  of  that  fuppofed  trefpafs  was  the 
foil  and  freehold  of  the  faid  C.  by  which  the  faid 
C.  at  the  faid  time,  the  clofe  aforefaid  as  the  proper 
foil  and  freehold  of  him  the  faid  C.  then  entered  \ 
and  the  graft  aforefaid , as  the  proper  grafs  of  the 
faid  C.  in  the  fame  clofe,  in  which , Sec.  as  in  the 
proper  clofe,  foil  and  freehold  of  the  faid  C.  then 
growing  with  the  cattle  aforefaid  eat  up,  trod  down 
and  confumed.  See.  as  to  him  it  ■ was  lawful  to  do: 
and  this  he  is  ready  to  verify ; wherefore  he  prays 
i judgment,  whether  the  faid  A.  ought  to  have  or 
maintain  his  ailion  aforefaid  againjl  him. 

Action  of  ejectment  is  brought  to  recover  pof- 
feflion  of  lands,  i$c.  illegally  kept  from  the  right 
owner  : and  partakes  of  the  nature  both  of  a 
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real  and  perfonal  adtion ; for  the  land  and  da- 
mages are  recovered  thereon. 

And  this  adtion  lieth  where  one  makes  a leafe 
to  another  for  a term  of  years,  and  a third  oufts 
the  lefiee,  then  fuch  lefiee  fhall  bring  ejedlment 
againft  the  perfon  that  oufted  him,  and  recover 
his  term  and  damages:  alfo  ejedlment  may  be 
brought  by  a leffor  againft  the  lefiee  holding 
over  his  term ; or  on  non-payment  of  rent,  (s?c. 

But  this  is  now  become  the  common  adtion  for 
trial  of  titles  to  lands  ; yet  when  entry  is  taken 
away  by  defeent,  fine,  difleifin,  is*.  ejedlment 
mult  not  lie,  fo  that  all  titles  cannot  be  tried 
by  it.  Reg.  Orig.  227.  F.  N.  J5.  220. 

Ejedlment  muft  be  brought  for  a thing  that 
is  certain : as  of  the  manor  of  A.  and  fo  many 
mefiuages,  cottages,  acres  of  arable  land,  mea- 
dow, &V.  with  the  appurtenances,  in  the  parifh 
of,  i3e.  for  the  nature  of  the  land  muft  be  fee 
forth,  and  be  diftinguilhed  how  much  of  one 
lorr,  and  how  much  of  another.  If  a perfon 
brings  ejedlment  of  an  acre  of  land,  in  two 
. pariihes,  and  the  whole  is  in  one,  Ihe  Ihall  re- 
cover } fo  where  ejedlment  is  of  an  acre  of  land 
in  A.  and  part  of  it  lieth  in  B.  he  may  recover 
for  fuch  part  as  lies  in  A.  And  if  a man  hath 
title  to  a fourth  part  only,  and  he  bring  this 
adtion  for  the  whole,  he  fhall  recover  his  fourth 
part  of  the  lands.  Cro.  Eliz.  339.  Plowd. 

4 z9- 

In  this  adtion  no  arreft  is  to  be  made,  as  com- 
monly profecuted ; only  'a  declaration  in  ejedt-  f 
' ment,  &c.  And  if  it  appears  that  the  plaintiff 

was  ejedted  after  the  leafe  made,  it  is  fufficienr, 
tho*  no  certain  day  be  alledged  in  which  it  was 
done;  the  day  is  not  material,  being  before  the 
adlion  brought:  but  the  time  of  entry  of  the 

plaintiff 
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plaintiff  muft  be  fhewn,  that  it  may  appear  he 
was  not  a diffcifor,  by  entring  on  the  lands  be- 
fore the  commencement  of  his  term,  &c.  Alfo 
where  lands  in  the  leafe  or  other  deed  differ  from 
thofe  in  the  declaration,  and  are  not  exadly  the 
fame;  or  the  term  is  different,  altho’  one  hath  a 
verdict  in  ejedmenr,  he  cannot  have  judgment. 
Cro.  Jac.  3 1 1.  2 Lutw.  963. 

The  adtion  of  ejedment  is  now  made  fhort 
and  eafy ; for  there  is  no  occafion  for  a leak  to 
be  made  3nd  delivered  upon  the  premifles  to  the 
leffee,  and  ouftcr  and  ejectment  of  him  as  for- 
merly, unlefs  there  be  no  tenants  in  pofieffion, 
fsfi r.  but  inftead  of  the  old  way  of  fealing  a leafe 
on  the  premiffes,  the  courfe  is  to  draw  a decla- 
ration, feigning  a leafe  for  years  to  him  that 
would  try  the  tide,  and  a cafual  ejedor  or  de- 
fendant, who  is  generally  fome  friend  of  the 
plaintiff’s ; the  declaration  is  delivered  to  the 
ejedor  named,  and  he  fcrves  a copy  of  it  on  the 
tenant  in  poffeffion,  or  his  wife,  and  gives  notice 
at  the  bottom  for  him  to  appear  and  defend  his 
title,  or  that  he  the  feigned  defendant  will  fuf- 
fer  judgment  by  default ; whereby  the  true  te- 
nant will  be  turned  out  of  pofieffion : to  this 
declaration,  the  tenant  appears  by  attorney,  and 
contents  to  a rule  to  be  made  defendant,  ip  the 
place  of  the  cafual  ejedor,  and  to  confefs  leafe, 
entry  and  oufter,  and  at  the  trial  ftand  upon  the 
title  only ; and  then  the  new  defendant  is  put 
into  the  declaration,  and  his  attorney  pleads  net 
guilty  ; whereupon  the  caufe  proceeds  to  iffue, 
&c.  But  if  the  tenant  doth  not  appear  in  due 
time,  and  enter  into  fuch  rule,  on  affidavit  of 
fervice  of  the  declaration,  the  court  will  order 
judgment  to  be  entered  againtt  the  cafual  ejedor, 
G 2 and 
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and  the  tenant  is  thereby  oufied  of  his  pofieffion. 
i Ul.  Abr . 498,  499.  1 Danv.  665. 

A plaintiff  in  this  adtion  recovers  according 
to  the  right  which  he  hath  at  the  time  of  bring- 
ing the  adfion ; and  ope  that  hath  title  to  the 
land  in  queftion,  m^y  on  motion  be  made  a de- 
fendant with  the  tenant  in  pofiefiion,  to  defend 
his  title:  and  the  landlord  may  be  made  defend- 
ant by  the  tenant,  with  confent  of  fuch  land- 
lord. For  as  the  po'fFefiion  of  the  land  is  prima- 
rily in  queflion,  and  \o  be  recovered,  that  con- 
cerns the  tenant;  and  the  title  of  the  land, 
which  is  tried  collaterally,  is  concerning  feme 
other,  who  may  be  admitted  a defendant  with 
fuch  tenant:  tho’  none  other  fhall  be  admitted, 
but  he  that  hath  been  in  pofieffion,  or  receives 
the  rent  of  the  lands.  Neif.  Abr.  694.  Lit. 
Abr.  497. 

Where  there  is  a recovery  by  verdiff  in  ejett- 
ment,  adtion  may  be  brought  for  the  mefne  pro- 
fits of  the  land  from  the  time  of  the  defendant’s 
entry,  laid  in  the  declaration:  and  if  theie  be  a 
judgment  againft  the  plaintiff,  he  may  bring 
another  adtion  of  trefpafs  and  ejectment  for  the 
lands,  it  being  only  to  recover  the  pofieflion, 
&c.  wherein  judgment  is  not  final;  and  ’tis  not 
like  a writ  of  right,  where  the  title  alone  is  tried. 
Trin.  23  Car.  B.  R. 

Jn  ejedlment  for  non-payment  of  rent,  pro- 
ceedings have  been  ordered  to  be  flayed,  on 
payment  of  the  rent  and  cofts;  and  a new  leafe 
to  be  made  at  the  defendant’s  charge.  Ul.  Abr. 
501.  in  cafes  between  landlord  and  tenant,  when 
half  a year’s  rent  is  due  from  any  tenant,  the 
landlord  may,  without  formal  demand  or  re- 
entry, ferve  a declaration  in  ejedlment  againft 
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the  tenant,  or  affix  it  on  the  door  of  the  demifed 
mefiuage,  &c.  and  proving  the  rent  due,  and 
no  lufficient  diftrefs,  lhall  have  judgment  to  re- 
cover the  lands : but  upon  the  tenant’s  paying 
his  rent  in  arrears,  with  the  cofts,  the  proceed- 
ings in  ejedment  to  ceafe ; and  the  tenant  may 
file  a bill  in  equity  to  be  relieved  in  fix  months, 
&c.  and  thereon  lhall  hold  thepremifles  accord- 
ing to  the  leafe,  without  a new  one.  4 Geo.  2. 
c.  28. 

Tenants  to  whom  declarations  in  ejedment 
are  delivered  by  ftrangers,  for  any  lands,  S3c. 
are  to  give  their  landlords  notice  thereof  on  pain 
of  forfeiting  three  years  rent,  to  be  recovered  by 
adion  of  debt ; and  the  court  lhall  fuffer  the 
landlord  to  make  himfelf  defendant  with  the  te- 
nant, if  he  appears ; but  if  not,  judgment  lhall 
be  figned  againft  the  cafual  ejedor,  for  want  of 
fuch  appearance.  Though  in  cafe  the  landlord 
defires  to  appear  by  himfelf,  and  confents  to 
enter  into  the  like  rule,  that  the  tenant,  if  he 
had  appeared,  ought  to  have  done  *,  the  court 
may  permit  it,  and  ftay  execution  ’till  further 
order,  13 c.  Scat.  11  Geo.  2.  c.  19. 

The  form  cf  a declaration  in  ejedment. 

Wilts,  to  \ B.  complains  of  C.  D.  being  in 

wit.  Jf V*  cujlody  of  the  marfhal,  &c. 

whereas  T.  B.  gentleman , on  the day  of  See. 

in  the year  of  the  reign , &c.  at  D.  in  the 

county  of  Wilts  aforefaid , had  demifed,  granted , 
and  to  farm  let  to  the  faid  A.  two  meffuages , 
two  gardens,  and  twenty  acres  of  arable  land,  & c. 
with  the  appurtenances,  fttuate  and  lying  in  the 
faid  panfh  of  D.  in  the  county  abovefaid : to  have 
and  to  bold  the  faid  tenements  with  the  appurte- 
G 3 nances , 
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nances , to  the  /aid  A.  B.  and  his  ajftgns,  from 

the  day  cf,  See.  then  lajl  pajl , to  the  full 

end  and  term  of  fit  $ years  from  thence  nett  enfuing , 
and  fully  to  be  complete  and  ended ; by  virtue  of 
which  faid  demife,  be  the  faid  A.  entrcd  into  the 
f 'aid  tenements , with  the  appurtenances , and  was 
thereof  poffeffed,  until  the  aforejaid  C.  D.  after - 
wards,  that  is  to  fay , on  the  fame  day  of,  &c.  in 
the  year,  See.  aforejaid  entered  wi'h  force  and  arms 
into  the  faid  tenements,  with  the  appurtenances,  in 
and  upon  the  poffejfton  of  the  faid  A.  and  ejected, 
repelled,  and  removed  the  faid  A.  from  his  faid 
farm , during  bis  term  aforefaid  therein  not  yet  ex- 
pired-, and  the  faid  A being  fo  ejected,  expelled 
and  removed , the  faid  C.  hitherto  bath  withheld 
from  him,  and  fill  doth  with  bold,  the  pojjejfion 
thereof  -,  and  then  and  there  other  injuries  did  to  him 
againjt  the  peace  of  our  faid  fever  eign  lord  the  king , 
and  to  the  damage  of  the  J aid  A.  thirty  pounds ; 
and  thereupon  be  brings  bis  fuit.  See. 

Form  of  a notice  for  the  tenant  to  ap-. 
pear,  &c. 

Mr.  E,  E. 

I AM  informed,  that  you  art  in  pnjfeffion,  or  claim 
title  to  the  premises  mentioned  in  this  declara- 
tion of  ejeftment,  or  fome  part  thereof ; and  I 
being  fued  in  this  aSion  as  a cafual  ejeblor,  and 
having  no  title  to  the  fame , do  advife  you  to  appear 
next  Trinity  term  in  bis  majejly  s court  of  King’s 
Bench  at  Weftminfter,  by  feme  attorney  of  that 
court,  and  then  and  there  Ly  a rule  of  the  fame  court , 
to  caufe  yourfelf  to  be  made  defendant  in  my  Jlead ; 
other  wife  I fhall  fuffer judgment  to  be  entered  againjt 
me,  and  you  will  ae  turned  out  of  pojfejfion. 

jfoftr  loving  friend, 

c.  a 
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AElion  or  writ  of  affift  lieth  where  a man  is 
put  out  of  his  lands  or  tenements,  and  thereby 
difleifed  of  his  freehold  therein:  and  tenants  in 
fee- Ample,  fee- tail,  or  for  term  of  life,  may 
have  ajfft  of  novel  diffeijin  of  thefe  things  fol- 
lowing : 

1.  Aflife  of  lands  and  tenements. 

2.  Aflife  of  rents,  commons  and  tolls. 

3.  Of  an  office  held  for  life,  &c. 

1.  An  aflife  may  fometimes  be  brought  for 
entries,  and  difturbance  in  the  pofleffion  of 
lands,  where  trefpafs  vi  & armis  may  not  be 
had : and  aflife  will  lie  in  fome  particular  cafes 
that  ejedment  doth  not,  becaufe  the  things 
may  be  put  in  view  to  the  jury.  F.  N.  B.  7. 
8 Rep.  47. 

As  the  grand  aflife  ferves  for  the  right  of 
property  •,  fo  the  petit  aflife  ferveth  for  the  pof- 
fefiion  : but  aflife  muft  be  of  an  adual  free- 
hold, not  a freehold  in  law  •,  and  if  leflee  for 
years,  or  tenant  at  will  be  oufted,  the  Icfior  or 
he  in  remainder  may  have  aflife,  for  the  free- 
hold was  in  him  at  the  time  of  the  dilfeifin : 
alfo  if  a perfon,  who  hath  title  to  enter,  fet  his 
foot  upon  the  land,  and  is  oufted,  that  is  a 
iufficient  feifin  to  bring  an  aflife.  Horn's  Mirr. 
Kel.  109. 

In  aflife,  when  the  party  purchafeth  the  writ, 
he  ought  to  find  furetics  in  the  Chancery  •,  and 
the  court  of  Common  Pleas,  or  King’s  Bench, 
imy  hold  plea  of  affiles  of  land  in  the  county 
of  Middlefex,  by  writ  out  of  Chancery ; in  other 
counties,  fuch  pleas  muft  be  tried  at  the  court 
of  aflifes  : and  in  ad  ions  of  aflife  the  land,  da- 
mages and  cofts  are  recovered.  Lil.  Abr.  105. 
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The  complaint  need  not  be  fo  certain  in  affife 
as  in  other  writs  but  the  plaintiff  muft  prove 
his  title,  then  his  feifin  and  difleifin  : and  the 
demandant  in  affife  may  abridge  his  plaint  after 
the  jury  are  charged,  before  verdidt  given.  In 
this  adfion  the  judgment  is  to  recover  the  land, 
fcfr.  by  view  of  the  recognitors  ; and  if  they 
may  put  the  demandant  in  pofleffion,  it  is  well 
enough  i and  the  party  recovering  (hall  have  writ 
of  feifin,  tec.  Dy.  84.  Danv.  Abr.  580,  585, 

2.  If  a man  have  a rent  ifluing  out  of  land  for 
life,  in  tail,  or  in  fee,  if  he  be  difieifed  of  the 
ffcnf,  he  fhall  have  an  affife : and  if  certain 
rent  be  granted  out  of  the  boufe,  tec.  and  fix- 
fence  is  given  in  the  name  of  feifin,  it  is  good  •, 
fo  that  the  rent  being  demanded  at  the  houfe 
whence  it  iffues,  on  non-payment  it  is  a difleifin-, 
for  which  affile  lieth.  New  Nat.  Brev.  440. 
Cro.  Car.  500. 

A man  is  feifed  of  a parcel  of  a rent  payable 
at  a day,  and  afterwards  the  tenant  will  not  pay 
the  refidue  thereof  due  at  the  fame  day;  he  who 
hath  right  to  the  rent,  may  bring  an  affife  of 
novel  difleifin  for  the  whole  rent,  as  well  of  that 
which  he  is  feifed,  as  of  the  refidue:  and  that 
feifin  of  part  of  the  rent  fhall  be  a feifin  of  the 
whole.  But  if  a perfon  difl  rains  for  his  rent 
pending  an  affile,  he  fhall  abate  it;  and  affife 
lies  not  for  an  annuity,  tec.  Bto.  Ajfif.  302. 
fitzh.  288, 

Affife  may  be  had  of  feveral  rents,  or  of  land 
and  rent,  and  offices  and  profits,  all  in  one  writ. 
An  affife  lies  for  common  of  pafture  for  a man’s 
cattle,  tec.  which  is  fo  neceflary,  as  without  it 
his  freehold  cannot  be  manured  : and  if  a man 
have  any  profit  whatfoever  granted  to  him  out 
of  lands  for  life,  or  in  fee,  he  ffiail  have  affife, 
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if  he  be  difieifed  of  it  j fo  of  toll,  tronage,  pon- 
tage, or  pannage.  Br.  4ffiif.  127,  145.  2 Inji, 

411. 

3.  An  affife  lay  at  common  law  for  an  offices 
and  therefore,  tho’  the  rtatute  of  fFe/lm.  2.  men- 
tions only  offices  in  fee,  yet  affile  lies  for  an 
office  for  life:  and  affife  may  be  brought  by 
officers  where  their  proceedings  are  according 
the  civil  law,  for  the  right  of  fucb  offices  is  de- 
terminable at  common  law.  But  if  the  office 
be  only  of  charge,  not  of  profit,  affife  doth  not 
lie  thereof.  8 Co.  Rep.  47.  Danv.  Abr . 57 g. 

The  taking  qd.  of  A.  for  a capias  againft  B. 
is  a fufficienr  fcifin  of  the  office  of  filazer  of  the 
Common  Pleas  ; and  fcifin  of  an  office  may  be 
alltdged  by  taking  money  for  the  bufinefs  done, 
and  the  place  where  the  officer  fat  be  put  in  view: 
if  the  office  extends  into  divers  towns,  or  coun- 
ties, affife  lies  for  the  profirs  in  any  town  or 
place,  6rc.  And  if  one  be  oufted  of  parcel  of 
the  profits  of  his  office,  this,  may  be  alledged 
to  be  an  oufter  of  the  whole : tho’  by  Coke’s 
Reports , he  ffiall  have  affife  only  of  the  part  of 
the  profits  whereof  he  is  difieifed ; and  not  of 
the  whole  office,  unlefs  he  be  difieifed  of  the 
whole.  Dy.  114,63.  8 Rep.  49. 

In  affife  for  an  ancient  office,  the  demandant 
in  his  plaint  need  not  fhew  what  fee  or  profit  is 
belonging  to  it  1 but  in  a newly  ere&ed  office 
He  muft : and  if  the  affife  concerns  the  king 
and  his  prerogative,  the  judges  may  be  prohi- 
bited to  proceed  therein,  by  writ  de  non  ulterius 
profequendo  rege  inconfulto.  S Rep.  49.  Nelf. 

Abr.  277. 

There  is  ah  affife  of  morldancejlor,  t bat  lies 
where  a man’s  father,  mother,  brother,  filler, 
untie,  autlt,  &(.  died  feifed  of  lands  in  fee- 

fimple, 
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fimple,  and  after  their  deaths  a ftranger  abateth 
or  enters  into  the  fame : which  is  good  as  well 
againft  the  abator,  as  any*  other  in  pofleffion ; 
but  it  lieth  not  againft  brothers  or  filters,  & fc. 
only  againft  ftrangers.  Reg.  Orig.  223.  Co. 
Lit.  242. 

And  affife  of  darrein  prefenlment,  where  a man 
and  his  anceftors  have  prefented  a clerk  to  a 
church,  and  after  the  church  becoming  void,  a 
ftranger  prefents  his  clerk  to  the  fame  church, 
whereby  the  perfon  having  right  is  dillurbed, 
&c.  Reg.  Orig.  30. 

The  form  of  a declaration  irj  affife,  for  a 
rent. 

Sfothkon.^lpHE  ajjife  come  to  recognize , whe- 
J[^  tber  C.  D.  unjuftly  and  without 
judgment  did  dijfeife  A.  B.  of  his  freehold  in  R. 
within  thirty  years  lafl  pajl,  &c.  And  where- 
upon the  faid  A.  by  T.  P.  his  attorney , complains , 
that  he  the  faid  C.  did  dijfeife  him  of  fifteen 
pounds  rent , with  the  appurtenances  ijfuing  out  of 
the  mejfuage  or  tenement  with  the  appurtenances  in 
R.  aforefaid,  &c.  Jnd  for  fuch  title  to  the  te- 
nement and  affife  of  the  rent  aforefaid , the  fame 
A.  faith , that  F.  B.  father  of  him  the  faid  A. 
long  before  the  obtaining  of  the  original  writ  of 
a fife  aforefaid  was  feijed  of  the  mejfuage  afore- 
faid with  the  appurtenances,  in  his  demefne  as  of 
fee  j and  being  fo  thereof  feifed  the  day  and 
year , &c.  at  R.  aforefaid , by  his  certain  inden- 
ture, made  between  him  the  faid  F.  B.  of  the  one 
part , and  the  aforefaid  C.  D.  of  the  other  part, 
which  other  part  thereof  with  the  feal  of  the 
faid  F.  affixed  thereto , and  by  him  figned , the  faid 
A.  here  in  court  /hews  forth,  the  date  whereof  is 
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tie  fame  day  and  year  above,  he  did  grant,  releafe 
and  convey  to  the  f aid  C.  hi. i heirs  and  ajfigns,  the 
above-mentioned  mefjuage  or  tenement  with  the  ap- 
purtenances, fubjeti  to  the  payment  of  the  rent  of 
fifteen  pounds  aforejatd,  to  the  faid  A,  during  his 
life , &c.  And  the  faid  K.  further  faith , that  after 
the  making  and  executing  of  the  releafe  or  convey- 
ance aforefaid,  and  before  the  da n of  the  pur . hafing 
of  the  original  writ  of  ajfife  aforefaid , that  is  to  fay , 
the  day  of,  &c.  in  the  year,  &c.  he  came  to  the  rnef- 
fuage  aforejaid,  and  then  and  there  claimed'  of  the 
faid  C.  tenant  of  the  freehold  of  the  faid  mejjuage 
with  the  appurtenances,  the  aforefaid  rent  of  fif- 
teen pounds , which  faid  rent  the  faid  C to  the  faid 
A.  afterwards,  ana  before  the  obtaining  of  the  ori- 
ginal writ  of  ajfife  aforejaid,  at  R.  aforefaid  did 
once  pay,  whereby  the  fatd  A.  was  feijed  of  that  rent 
with  the  appurtenances,  during  his  life,  &c.  And 
becaufe  forty-five  pounds  of  the  rent  aforefaid,  for 
three  years  ending  at  the  feajl  of,  &c.  in  the  year 
of  the  reign,  Ike.  to  the  faid  A.  after  the  conveyance 
aforefaid  in  form  aforefaid  made , were  in  arrear 
and  not  paid,  the  faid  A.  afterwards , and  before  the 
day  of  the  original  writ  aforefaid , that  is  to  fay,  the 
day,  &c.  in  the  year,  & c.  came  to  the  mefuage  afore- 
faid with  the  appurtenances,  between  the  hours  of 
ten  and  eleven  before  neon  of  the  fame  day,  and 
then  and  there  did  demand  the  aforefaid  forty-five 
pounds  of  the  rent  aforefaid,  in  form  aforefaid  be- 
ing in  arrear,  to  be  paid  unto  him  ; but  for  that  no 
man  would  then  and  there  pay  the  faid  forty-five 
pounds  to  the  faid  A.  he  the  faid  A.  would  have 
entered  into  the  meffuage  aforefaid  to  difirain  for 
the  fame,  but  the  door  of  the  J'aid  mefage  was 
then  Jhut  with  a lock  againjt  him  the  faid  A . fo 
that  the  fame  A.  could  not  enter  into  the  faid  tnef- 
Juage  to  dijlrain  for  the  rent  aforefaid,  by  leajon 
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of  the  /hutting  of  the  door  aforefaid ; and  fo  the 
faid  C.  the  faid  A.  thereof  unjujlly  and  without 
judgment  did  diffeife  ; and  this  he  is  ready  to  veri- 
fy whereupon  he  prays  ajftfe,  &r. 

Attion  of  wafte  is  that  which  is  brought  on  any 
deftru&ion  being  made  in  houfes,  lands,  tzfe. 
by  tenant  for  life,  or  years,  to  the  damage  of 
him  in  reverfion  or  remainder  : It  lieth, 

1.  For  any  wafte  done  or  fuffered  to  houfes. 

2.  For  cutting  down  timber  trees,  or  other 
trees  on  an  eftate. 

3.  For  ploughing  up  meadow  ground,  dig- 
ing  mines,  deftroying  deer,  fifr. 

4.  And  who  fhall  bring  his  aftion,  for  the 
land,  &c.  and  damages. 

1.  To  pull  down  a houfe  by  any  tenant,  ex- 
cept the  fame  be  ruinous,  and  in  order  to  rebuild 
it  of  the  fame  dimenfions  only,  is  wafte  in  fuch 
tenant ; fo  if  he  fuffer  his  houfe  to  be  uncover- 
ed, or  in  decay,  though  there  be  no  wood  upon 
the  premiftes : and  it  is  the  fame  to  permit  a 
houfe  to  be  burnt  by  negligence,  if  the  tenant 
do  not  repair  the  fame  •,  and  in  thefe  cafes  ac- 
tion of  wafte  lies.  But  if  the  houfe  be  confumed 
or  deftroyed  by  thunder,  lightning,  tempeft, 
Roods,  enemies,  &c.  it  is  no  wafte  in  the  leflee. 
Co.  Lit.  52,  53.  Kelw.  87. 

The  converting  of  a brewhoufe  into  tene- 
ments, altho’  of  a greater  value  ; or  if  a corn- 
mill  be  converted  into  a fulling-mill,  ifte.  it  is 
wafte;  for  things  muft  be  ufed  in  their  natural 
and  proper  manner,  and  not  be  altered.  Taking 
away  or  breaking  down  wainfcot,  doors,  win- 
dows, benches  or  coppers  fixed  to  a houie,  will 
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be  wafte  aftionable:  though  if  any  of  thefe  are 
let  up  by  the  leflee,  he  may  take  them  down  be- 
fore the  end  of  his  term,  fo  as  he  do  not  thereby 
weaken  the  freehold.  Lev.  309.  Cro.  Jac. 

182.  Salk.  368. 

If  a leflee  covenants  to  leave  a houfe  at  the  end 
of  the  term  in  as  good  condition  as  he  found  if; 
and  during  the  term  he  doth  wafte  therein,  ac- 
tion doth  not  here  lie  prefently,  becaufe  the 
houle  may  be  repaired  before  the  time  expires  > 
but  *tis  otherwife  in  fuch  covenant  for  leaving 
wood  or  timber,  if  it  is  cut  down  by  the  leflee  ; 
for  then  it  is  not  poflible  for  him  to  perform  his 
agreement,  to  leave  the  fame  as  he  found  it. 

4 Rep.  62.  5 Rep.  11,  21. 

2.  Timber  on  an  eftate  is  parcel  of  the  inhe- 
ritance, and  referved  by  law  to  the  leflbr,  or 
landlord  ; and  therefore  if  it  be  cut  down  by  the 
leflee,  or  tenant,  the  leflbr  may  take  it  away . 
and  the  leflee  having  an  intereft  only  in  trees 
while  Handing,  as  in  the  fruit,  Ihrowd,  fhadow, 
f if  he  tells  .timber-trees,  or  doth  any  other 
aft  whereby  they  may  decay,  ’tis  wafte  in  the 
leflee.  4 Rep.  61,  62. 

The  felling  or  cutting  down  of  timber-trees, 
fuch  as  oak,  afh,  elm,  or  lopping  them  to  fell, 
or  any  intent,  but  for  repairs : and  if  they  are  fo 
felled  for  building  a new  houfe,  or  young  trees 
be  cut  for  reparations,  when  there  is  other  tim- 
ber, thefe  are  wafte,  for  which  this  aftion  lieth  : 
and  fo  it  is,  to  cut  down  beech-trees,  where 
ufed  as  timber  in  building;  or  willows,  maple- 
trees,  &c.  Handing  in  defence  of  a houle,  or 
planted  for  fencing  a manor.  Co.  Lit.  53,  88, 

Cutting  down  fruit-trees,  if  they  grow  in  an 
orchard,  or  garden,  tho’  ufed  for  repairs  of 
the  houfe,  is  wafte ; but  ’tis  not  fo  if  they 

grow 
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grow  in  a field  : the  fuffering  young  germins 
to  be  deftroyed  by  cattle  ; or  flubbing  up  a 
quickfet  hedge,  &c.  are  wafle  ; as  are  alfo  cut- 
ting down  green  wood,  if  there  is  dry,  or  more 
firebote  than  is  neceffary.  Co.  Lit.  53.  3 Nelf. 

Abr.  540. 

But  tenants  may  cut  underwood,  and  take 
wood  fufficient  to  repair  the  pales,  hedges,  and 
fences,  and  what  is  called  by  law  plough-bote, 
fire-bate,  and  other  houfe-bote. 

3.  If  ancient  meadow-ground  is  ploughed  up, 
it  is  wafle  ; but  where  meadow  hath  been  at  any 
■ time  arable,  or  fometimes  meadow  and  fome- 
times  paflure,  it  will  be  no  wafle  to  plough  it 
up.  The  ploughing  of  lands,  that  have  not  been 
ploughed  up  time  out  of  mind,  or  to  plough  up 
wood-lands-,  and  it  is  faid,  if  a tenant  converts 
arable  land  into  wood,  meadow  into  arable 
land,  arable  into  meadow,  or  paflure  into  arable  -, 
they  will  be  wafle.  2 Rol.  Abr.  8 1 4.  Co.  Lit, 

53- 

A leffee  for  years  converts  a meadow  into 
hop-ground  ; it  is  no  wafle,  becaufe  it  may  be 
eafily  made  meadow  again  : but  the  converting 
it  into  an  orchard  is  wafle,  tho’  it  may  be  more 
profitable.  It  is  wafle  to  fuffer  a wall  of  the 
fea  to  be  in  decay,  by  reafon  whereof  the  mea- 
dow-ground is  furrounded  with  falt-water,  and 
rendered  unprofitable  ; alfo  tiie  not  fcouring  of 
a mote  or  ditch,  whereby  the  groundfils  of  the 
houfe,  &V.  are  rotten,  is  wafle  a&ionable.  2 
Leon.  174.  Owen  43. 

The  digging  mines  of  metal,  coals,  f '3c.  hid- 
den in  the  earth,  and  that  were  not  open  when 
the  tenant  came  in;  or  for  lime,  brick,  ftone, 
&c.  without  power  by  covenanr,  will  be  wafle : 
tho’  the  tenant  may  dig  in  an  open  mine,  and 

for 
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for  gravel,  clay,  earth,  &c.  for  reparations  of 
the  houfe.  Deftroying  deer  in  a park,  doves  in 
a dove-houfe,  or  fifh  in  a pond,  &c.  or  if  fuch 
ftores  be  not  left  by  the  leffee,  as  he  found  when 
he  entered  on  the  land,  it  is  wade;  and  fo  is 
any  thing  which  abridges  the  leffor’s  annual  pro- 
fits of  the  lands.  Co.  Lilt.  53,  54.  5 Rep.  12. 

3 Leon.  76. 

If  a leafe  be  made  without  impeachment  of 
wade,  it  takes  off  all  redraint  from  the  tenant 
of  doing  it ; and  in  fuch  cafe  he  may  pull  up, 
or  cut  down  wood  or  timber,  or  dig  mines,  &V. 
at  his  pleafure,  and  not  be  liable  to  any  addon 
of  wade.  Plowd.  135.  ' 

4.  This  adion  muff  be  brought  by  one  who 
hath  an  eftate  in  fee-fimple,  or  fee-tail;  and  it 
ought  to  be  he  that  hath  the  immediate  eftate 
and  inheritance  in  fee-fimple,  &V.  For  if  there 
be  any  eftate  for  life  between  the  firft  eftate  and 
that  of  the  remainder-man  in  fee,  the  wafte  will 
not  be  ad  exkareditationem  of  him  in  remainder. 
5 Rep.  76. 

Adion  of  wafte  is  maintainable  againft  te- 
nant by  thecurtefy,  in  dower,  for  life,d?r.  and 
if  tenant  in  dower,  or  by  the  curtefy,  aftign  their 
eftates,  the  heir  or  he  in  remainder  may  haive 
this  adion  againft  them  for  wafte  done  after  the 
aftignment : but  it  lieth  not  againft  tenants  in 
fee-fimple,  or  in  fee-tail,  or  tail  after  poffibility 
of  iffue  extind  ; nor  againft  tenants  by  ftatute- 
merchant,  ftaple,  or  elegit,  tenant  in  mort- 
gage, or  at  will ; or  againft  any  executor  or  ad- 
miniftrator,  for  wafte  committed  by  the  tefta- 
tor,  &c.  Co.  Lit.  54,  310.  6 Rep.  37.  9 

Rep.  138. 

If  a man  makes  a feoffment  to  the  ufe  of 
himfelf  for  life,  and  after  his  death,  to  the  ufe 

of 
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of  another  perfon  and  his  heirs  ; in  this  cafe,  if 
the  feoffor  commit  wafte,  it  has  been  adjudged 
that  the  feoffee  fhafl  have  a fpecial  writ  agaioft 
him*  And  before  any  wafte  is  done,  a prohibit 
t ion  may  be  had,  directed  to  the  fheriff,  not  to 
permit  it;  of  he  in  remainder,  i$c.  may  have  an 
ihjunflion  out  of  the  chancery,  to  ftay  the  wafte, 
and  enter  a houfe  or  lands  to  fee  if  wafte  is  com- 
mitted. Hell.  79.  F.  N.  B.  55.  Co.  Lit.  53. 
2 IhJI.  306. 

On  any  wafte  being  done  in  any  houfes,  or  in 
woods,  fo  much  will  be  recovered  wherein  the 
Wafte  is  done;  but  if  the  wafte  be  here  and 
there  through  the  whole,  then  all  fhall  be  reco- 
vered in  this  action ; and  the  judgment  in  ac- 
tion of  wafte  is,  that  the  plaintiff  fhall  recover 
the  place  or  places  wafted,  and  treble  damages, 
2 Infi.  303. 

rfhe  form  of  a declaration  in  aSlion  of  iva fie. 

Dorfet,  lo  * A B.  complains  of  C.  D.  of  a 
wit.  * /*  „ plea  wherefore,  whereas  by 

* the  common  council  of  the  realm  of  the 
4 King  of  England  it  is  provided,  that  it  fhall  not 

* be  lawful  for  any  one  to  commit  wafte,  fpoil 

* or  deftru&ion  in  any  lands,  woods,  or  gar- 

* dens  to  them  demifed  for  term  of  life,  or  years; 

* the  faid  C.  in  a houfe,  lands  and  woods  at  S. 

4 which  he  holdeth  for  term  of  years,  of  the  de- 

* mife  of  the  aforefaid  A.  i3c.  did  wafte,  fpoil 

* and  definition,  to  the  difinheriting  of  him  the 

* faid  A.  and  againft  the  form  of  the  provifion 

* aforefaid,  l3c.  And  whereupon  the  faid  A.  faith, 

4 that  whereas  the  fame  A.  was  feiled  of  a mef* 

* fuage  called,  &V.  and  twenty  acres  of  land, 

* ten  acres  of  pafture,  and  five  acres  of  wood, 

4 with 
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* with  the  appurtenances,  in  S.  aforefaid,  in  his 

* demefne  as  of  fee,  and  being  fo  thereof  feifed, 

* the — day  of,  t£c.  in  the — year  of  the  reign,  &V. 

* by  indenture  made  between  him  the  faid  A.  by 
4 the  name  of  A.  B.  of,  in  the  county  of  D. 
‘ aforefaid,  of  the  one  part,  and  the  aforefaid  C. 

4 by  the  name  of,  C.  D.  of,  &V.  in  the  laid  conn- 
1 ty,  of  the  other  part,  one  part  of  which  faid 

* indenture,  fealed  with  the  leal  of  the  faid  C. 
‘ the  faid  A.  brings  here  into  court,  whofe  date 
‘ is  the  fame  day  and  year  above,  he  the  faid  A. 
4 demifed,  granted  and  to  farm  let  unto  the 
‘ faid  C.  all  that  the  mefiliage  or  tenement, 
4 aforefaid,  with  the  appurtenances,  iic.  To 
4 have  and  to  hold  the  faid  mefTuage  or  tene- 
4 menr,  and  all  and  Angular  other  the  pretnifies 
4 aforefaid,  by  the  faid  indenture  fo  demifed, 

4 with  their  appurtenances,  to  the  faid  C.  his  ex- 
4 ecutors,  adminiflrators,  and  affigns,  from  the 
4 feaft  of,  &c.  unto  the  full  end  and  term  of  one 
4 and  twenty  years,  from  thence  next  enfuing, 

4 and  fully  to  be  complete  and  ended  : by  vir- 
4 tue  of  which  faid  demile,  the  faid  C.  into  the 
4 mefTuage  and  premifies  aforefaid,  with  the  ap- 

* purtenances,  in  form  aforefaid  demifed,  enter- 
4 ed  and  was  thereof  pofiefTed  *,  and  the  faid  A. 

4 being  feifed  of  the  reverfion  of  the  faid  pre- 
4 mifles  as  of  fee,  and  the  faid  C.  fo  thereof  pof- 
4 fefled,  the  fame  C.  made  wafte,  fpoil  and  de- 
4 ftruttion  in  the  mefTuage  or  tenement  afore- 
4 faid,  with  the  appurtenances,  to  wit,  in  throw- 
4 ing  down  and  flatting  to  the  ground  of  one 
4 barn  and  ftable,  parcel  of  and  adjoining  to  the 
4 faid  mefluage,  and  taking  away  the  timber  and 

4 other  materials  of  the  fame,  of  the  value  of,  , 
4 &c.  and  in  cutting  down  and  felling  of  ten 
4 timber-trees,  in,  fcfr.  wood,  parcel  of  the  te- 
H 4 ncment 
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* nement  aforefaid,  with  the  appurtenances,  the 

* price  of  every  tree  twelve  Shilling?,  through 

* the  faid  whole  wood  here  and  there  growing; 

*.  and  in  digging  in  fix  acres  of  land  in  5.  afore- 

* faid,  parcel  of  the  tenement  aforefaid,  to  the 

* faid  C.  demifed,  twenty  load3  of  clay,  taking 

* for  the  price  of  every  load  thereof,  &c.  to  the 

* difinheriting  of  the  faid  d.  and  againft  the 

* form  of  the  provifion  aforefaid  ; whereupon 

* he  faith  he  is  injured,  and  hath  damage  to  the 

* value  of  feventy-five  pounds;  and  thereof  he 

* brings  his  fuit,  &c. 

Form  of  a pica,  &c.  in  adtion  of  vvafle. 

AN  D if  be  faid  C.  by,  & c.  bis  attorney , comes  and 
defends  tbe  force  and  injury , when  &c.  and 
fajib  that  be  made  no  zvafte,  Jpoil  or  dejirublion  in  the 
tenement  aforefaid,  with  the  appurtenances,  as  tbe faid 
A.  by  his  writ  and  declaration  aforefaid  above  bath 
fuppofed ; and  of  this  he  puts  bimfelf  upon  bis  conn - 
try,  and  tbe  faid  A.  doth  likcwife  : Therefore , &c. 

Here  follow  fome  particular  cafes,  and  inftruc- 
tions  relating  to, 

. i.  Diflreffes  for  rent,  and  proceedings  there- 
in. 

2.  Replevins  on  taking  diftrefles. 

t.  Difirefs  is  a thing  which  is  taken  and  di- 
ftrained  upon  land,  for  rent  behind,  or  other 
duty  : and  a man  may  difirain  for  rents  refer- 
ved  upon  a gift:  in  tail,  leafe  for  life,  or  years, 
t£e.  altho*  there  be  no  claufe  of  ditirefs  in  the 
deed  or  leafe,  fo  as  the  reverfion  be  in  himfelf ; 

* but  , 
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but  it  is  otherwife  on  a feoffment  in  fee.  Co. 
Lit.  57,  205. 

A diftrefs  taken  for  rent  muft  be  of  goods  or 
things  valuable,  whereof  fome  body  hath  pro- 
perty, not  the  diftrainer ; and  ought  to  be  made 
of  fuch  things  whereof  the  Iheritf  may  make  re- 
plevin : a horfe  with  a rider  on  it,  or  any  thing 
one  carries  about  him-,  utenfils  of  trade,  cattle 
of  the  plough,  beafts  of  hufbandry,  horfes  join- 
ed to  a cart,  or  fheep,  may  not  be  diftrained  ; 
nor  may  a horfe  in  an  inn,  goods  in  a market, 
another  man’s  garment  in  the  houfe  of  a taylor, 
neither  fhall  any  thing  fixed  to  the  freehold, 
as  a furnace,  &c.  Rol.  Abr.  66 4,  665.  Co.  , 
Lit.  47.  Ventr.  3 6.  Sid.  440. 

But  corn  thrafhed,  and  in  the  ftraw ; carts 
with  corn,  not  victuals  -,  and  hay  in  a barn,  &c. 
may  be  deftrained  : fo  may  money  in  a bag  feal- 
edi  tho’  not  money  out  of  a bag,  &V.  And  a 
diftrefs  may  be  taken  of  cattle  driving  to  market,  ' 
if  put  into  pafture  by  the  way  •,  alfo  beafts  of  a 
ftranger,  in  the  landlord’s  ground,  being  levant 
and  couchant,  and  having  well  refted  themfelves 
there  •,  and  another’s  goods  in  the  tenant’s  houfe 
fcfc.  And  diftreffes  are  to  be  taken  on  the  pre- 
miffes  j in  the  taking  whereof,  one  may  not 
break  open  *gates,  or  enter  houfes,  if  the  doors 
are  open.  Co.  Lit.  47.  16 1.  Lut.  214.  4 

Mod.  385. 

If  a landlord  comes  into  a houfe,  and  feifcs  on 
fome  goods  in  the  name  of  all  of  them,  it  is  a 
good  leifure  and  diftrefs  of  all } 6 Mod.  215. 

• Upon  a queflion  about  taking  a diftrefs  it  was  held,  that 
a padlock  put  on  a barn-door  could  not  be  opened  b y force  to 
take  the  corn  by  way  of  diftrefs ; by  lord  Ch.  Juft.  Hard- 
nuickt.  8 Vin.  Abr.  128  .ft.  6,  at  top. 
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9 Vin.  Air.  1 27.  Ld.  Raym.  54.  2 Bac.  Air.  1 14. 
115.  2 Ld.  Raym.  1424.  Barnard.  K.B.  34.  2 
Stra.  717,  85 1,  1272.  10  Mod.  265,  2 66.  but 

the  goods  are  generally  to  be  removed  immediate- 
ly, unlefs  it  be  corn  or  hay,  by  ftatute : and  when 
a didrefs  is  taken  of  the  houfehold  goods,  or  o- 
ther  dead  things,  they  are  to  be  locked  up  and 
impounded  in  a houfe;  and  if  the  didrefs  is  da- 
maged, the  diftrainer  mud  anl'wer  it.  A didrefs 
of  cattle  mud  be  brought  to  the  common  pound, 
or  kept  in  an  open  place ; when  notice  is  to  be 
given  the  owner  to  feed  them ; and  cattle  di- 
draincd  iruy  not  be  ufed,  except  by  milkinsr, 
(Ac.  for  the  owner’s  benefit.  Cro.  Jac.  141. 
5 Rep.  90.  Co.  Lit.  9 6. 

In  cafe  a tenant  or  any  other,  to  prevent  the 
landlord’s  didrefc,  drives  the  cattle  eff  the 
gtound,  the  landlord  may  make  frclh  purfuit, 
and  didrain  'them  : and  debt  will  lie  for  rent, 
where  a didrefs  may  not  be  taken  for  one  rent 
there  cannot  be  two  didrefles,  if  there  were  fuf- 
ficient  goods,  when  the  fird  was  made ; but  if 
there  be  not  then  enough  for  a didrefs,  it  may  be 
taken  afterwards  ; or  didrefs  may  be  for  part  of 
the  rent,  and,  adlion  of  debt  ior  the  red  thereof. 
But  if  the  owner  of  goods  tenders  his  rent,  and 
a dideis  is  afterwards  taken,  it  is  wrongful : 
and  if  any  perfon  fhall  diftrain  another  on  pur- 
pofe  to  injure  him,  he  fhall  pay  treble  damages. 
If  where  no  rent  is  due,  didrefs  and  fale  be  made, 
the  owner  of  the  goods  didrained  may  recover 
double  value  and  cods.  Co.  Lit.  160,  2 Lev. 

8 Rep.  147.  2 Inji.  107.  13  Ed.  1.  Slat.  2 

R'.iA  M.feff.  1.  c.  5. 

All  didicflcs  are  to  be  reafonable,  by  our  an- 
cient datutes  ; and  none  fhall  take  an  unreafon- 
able  didrefs,  on  pain  to.  be  amerced  : they  fhall 

not 
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not  be  taken  in  the  highway,  nor  in  the  ancient 
fees  of  the  church;  and  no  diftrefs  of  cattle 
fhall  be  driven  out  of  the  county,  or  out  of  the 
hundred  where  it  is  taken,  except  to  a pound 
overt  within  the  fame  (hire,  not  above  three 
miles  diftant  from  the  place  where  taken ; neither 
fhall  a diftrefs  be  impounded  in  feveral  places, 
whereby  the  owner  may  be  conftrained  to  iue 
feveral  replevins  for  the  delivery  thereef,  under 
the  penalty  of  5/.  and  treble  damages  : and  not 
above  4 d.  to  be  taken  for  the  poundage  of  one 
diftrefs,  (or  lei's  where  ufually  given,  on  the  fame 
penalty,  tsV.)  Stat.  51  H.  3.  52  H.  3.  c.  4.  3 

Ed.  1.  c.  16.  9 E.  2.  c.  9.  1 2 P.  & M.  c.  12. 

And  by  ftatute,  where  any  goods  or  chattels 
(hall  be  taken  as  a diftrefs,  (in  the  day-time,  it 
. muft  not  be  in  the  night)  for  rent  referved  and 
due  upon  any  leafe  or  contract,  and  the  tenant  or 
owner  of  the  goods  fball  not  within  five  days 
after  fuch  diftrefs  taken,  and  notice  thereof, 
with  the  caufe  of  taking,  left  at  the  manfion- 
houfe,  or  other  moft  notorious  place  on  the  pre- 
mifles  charged  with  the  tent  diftrained  for,  re- 
plevy the  fame,  with  fufficient  lecurity  to  be 
given  to  the  ftieriff  according  to  law;  then  the 
landlord  or  perfon  diilraining,  with  the  fberifF 
or  under- fheriff  of  the  county,  or  with  the  con- 
ftableof  the  hundred,  parilh,  or  place  where  the 
diftrefs  {ball  be  taken  (who  are  required  to  be 
aiding  and  afiifting  therein,)  may  cauie  the  goods 
and  chatties  to  be  appraifed  by  two  fworn  ap- 
praifers,  whom  fuch  Ihertff  or  conftable  are  im- 
powered  to  fwear  to  appraife  the  fame  truly  ; 
and  after  fuch  appraifement  made,  may  lawfully 
fell  the  goods  for  the  beft  price  that  can  be  got- 
ten, towards  the  fatisfa&ion  of  the  rent,  and  the 
charges  of  the  diftrefs,  appraifement  and  fale ; 
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leaving  the  overplus,  if  any  be,  in  the  hands  of 
the  fheriff  or  conftable,  for  the  owner’s  ufe. 
Slat.  2 W.  6?  M.  Scjf.  i.  c.  5. 

It  (ball  be  lawful  to  diftrain,  for  rent  arrear, 
any  fheaves  or  cocks  of  corn,  or  loofe  corn  or 
hay  in  any  barn  or  granary,  or  upon  any  hovel, 
ftack,  or  rick,  or  othcrwife ; and  to  lc  ck  up  and 
detain  the  fame  in  the  place  where  found,  ’till 
it  be  replevied  as  aforefaid  •,  and  in  default  there- 
of, within  the  time  aforefaid,  to  fell  the  fame 
after  the  appraifement  made,  &c.  fo  that  r.e- 
verthelefs  it  be  not  removed  by  the  perfons  di- 
ftraining,  to  the  damage  of  the  owner,  but 
kept  where  it  fhall  be  found  and  feifed,  as  im- 
pounded, ’till  the  fame  is  replevied  or  fold.  Stat. 
ibid.  , . 

And  if  any  pound-breach  or  refcous  fhall  be 
made  of  goods  or  chattels  did  rained  for  renr, 
the  perfon  grieved  fhall  have  a Ipecial  adtion 
upon  the  ca(e  for  the  wrong  thereby  fuftained, 
and  recover  treble  damages  and  cofts  of  fuit 
againft  the  offenders,  or  againft  the  owner  of 
the  goods  diftrained,  if  they  afterwards  come  to 
his  ule  or  pofieffion. 

Where  rent  is  referved  on  leafe,  if  the  tenant 
fhall  fraudulently  or  clandeflinely  convey  away 
or  carry  off  his  goods,  the  landlord  or  any  per- 
fon impowered  by  him,  may,  in  five  days  after, 
take  and  feize  fuch  goods  and  chattels  wherefo- 
ever  they  fhall  be  found,  as  a diftrefs  for  the 
rent  in  arrear,  and  fell  the  fame,  as  if  they  had 
been  actually  diftrained  on  the  premifies  ; ex- 
cept goods  fold  for  a valuable  confideration,  be- 
fore the  feizure  made:  and  where  leafes  are  expi- 
red, diftrefs  may  be  taken  for  arrears  of  rent,  after 
the  determination  of  the  faid  leafes,  as  if  they 
• had  not  been  ended;  provided  fuch  diftrefs  be 
made  within  fix  kalendar  months  after  the  end  of 
> v - the 
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the  leafe,  and  during  the  continuance  of  the 
landlord’s  intereft  or  title,  and  the  poffeflion  of 
the  tenant  from  whom  the  rent  is  due.  And 
thefe  diftrelTes  fliall  be  liable  to  fuch  fales,  and  in 
fuch  manner,  and  the  money  be  diftributed,  as 
by  the  adl  2 IV.  & M.  is  directed.  Stal.  8 Ann. 


c.  14. 

If  there  is  an  execution  againfl  goods  or  chat- 
tels of  a tenant  for  life,  or  years,  &c.  the  plain-  For  ca^es  or> 
tiff,  before  removal  of  the  goods  by  the  execu- ^ 
tion,  fliall  pay  the  rent  of  the  land,  £sY.  fo  asgte  Fortefc 
there  be  not  above  a year  due;  otherwife  they  Rep.  359, 
fliall  not  be  taken  or  extended;  and  if  more  360- 
rent  is  in  arrear,  paying  a year’s  rent,  the  plain- St(r3y*n,+Ar 
tiff  may  proceed  in  his  execution,  and  the  {he- 
riff  or  other  officer  is  to  levy  as  well  the  money  ,Mar’g. 
fo  paid  for  rent,  as  the  execution  money.  Ibid.  Sera.  07. 

An  ejettment'  may  be  brought  for  rent  due,Gllb-Eff  ^eF* 
where  there  is  no  fufficient  difttefs,  is'e.  Andg*3-*-4- 
all  perfons  fliall  have  the  like  remedy  by  diffrefs  ,,  yjn< 
and  lale,  for  rents  feck,  rents  of  aflife  and  chief  130.  pi.  30. 


rents, 'as  in  cafe  of  rent  reierved  upon  leaie. 
4 Geo.  2.  c.  28. 


S;ra.  543. 

2 Stra.  787. 
1024. 


Andr.  218,  219.  Bunb.  42,  43.  Burn’s  Jult.  4(0.  313. 


And  it  is  ordained,  that  tenants  of  lands,  &c. 
fraudulently  carrying  away  their  goods,  to  pre- 
vent diflrefs  for  rent;  the  landlords  in  thirty 
days  after  may  diftrain  them  wherever  they  are, 
as  if  upon  the  premiffes  ; and  fuch  tenants,  and 
other  perfons  aflifting  in  the  fraud,  fliall  forfeit 
double  the  value  of  the  goods,  recoverable  by- 
aftion  of  debt,  (Ac.  And  where  the  goods  are 
under  50/.  value,  two  juftices  of  peace  may 
examine  into  it,  and  order  fuch  offenders  to  pay 
the  forfeiture,  leviable  on  their  goods  and  chat- 
ties, or  for  default,  to  be  committed  to  the 
H 4 houfc 
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houfe  of  corredion  for  fix  months.  1 1 Geo.  2. 
c.  19. 

Order  made  by  two  juftices,  reciting  that  a 
complaint  had  been  made  to  them  in  writing,  by 
A.  Clavey  againft  J.  Bijfex , that  he  the  laid  Cla- 
vey  deinifed  his  eftate  in  the  parilh  of  Shelly,  in 
the  county  of  Somerfet , to  William  ‘Thatcher , at 
the  yearly  rent  of  44/.  and  that  there  was  due 
and  in  arrear  from  Thatcher  to  him  for  rent  of 
the  laid  eftate,  on  the  /;th  day  of  April  laft, 
24/.  15*  8 d.  i-,  and  that  he  the  faid  Clavey 
would  have  diAr.iined  the  goods  and  chatties  of 
the  faid  IV.  Thatcher  upon  the  faid  eftate,  in 
order  to  obtain  fatisfadion  of  the  faid  rent;  but 
to  prevent  him  from  fo  doing,  the  faid  Bijfex , 
on  or  about  the  27th,  28th,  and  29th  days  of 
Augujt  laft,  did  knowingly  and  wilfully  aid  and 
ahift  the  faid  Thatcher  in  fraudulently  conveying 
and  carrying  off  from  the  faid  eftate  his  the 
laid  Thatcher  s goods  and  chattels,  and  alfo  in 
concealing  the  fame,  being  under  the  value  of 
5c/.  that  is  to  fay,  two  cows,  one  heifer,  ten 
hundred  weight  of  cheefe,  of  the  value  of  20/. 
whereby  the  laid  Clavey  was  prevented  from 
diftraining  the  fame,  in  order  to  obtain  fatif- 
fadion  for  the  faid  rent,  and  contrary  to  the 
ftatute  1 1 Geo.  2.  and  therefore  praying  us  to 
grant  him  our  warrant  of  fummons,  requiring 
you  the  faid  J.  Bijfex  to  appear  before  us,  and 
that  we  would  examine  the  fads,  and  there- 
upon make  fuch  order  therein  for  his  relief,  as 
the  faid  ftatute  direds  and  requires,  and  as 
■ fhould  be  agreeable  to  juftice  : whereupon  we 
the  faid  juftices,  refilling  near  the  faid  eftate 
from  whence  the  faid  goods  and  Cattle  were  re- 
moved, and  neither  of  us  any  way  interefted  iq 
the  faid  eftate,  did  iflue  our  warrant  .of  fum- 
. ‘ mons, 
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mons,  requiring  you  the  faid  J.  Bijfex  to  attend 
us  thereon  to  anfwer  the  faid  complaint  and 
you  having  attended  accordingly,  and  we  in 
your  prefence  having  examined  the  witnefies 
produced  by  the  faid  A . Clavely  upon  oath,  and 
heard  what  was  alledged  by  you  in  your  de- 
fence, do  adjudge  that  the  faid  complaint  is 
true  •,  and  that  the  faid  goods  and  cattle  of  the 
laid  IV.Thatcber , in  which  you  fo  aided  and  aflift- 
ed  in  conveying  and  carrying  off  from  the  faid 
eftate,  and  alfo  in  concealing  the  fame,  were  of  the 
value  of  2 cl.  and  that  you  have  thereby  forfeited 
double  of  the  value  of  the  faid  goods  and  cattle, 
being  the  fum  of  40/.  to  the  faid  complainant 
A.  Claveley , by  virtue  of  the  ftatute : we  there- 
fore, in  purfuance  of  the  laid  ftatute,  do  ad- 
judge, order,  and  require  you  the  faid  J.  Bijfex 
within  the  fpace  of  three  days  from  the  date 
hereof,  to  pay  to  the  faid  A.  Claveley  the  fum  of 
40/.  which  if  you  fhall  negleft  to  do,  fuch  fur- 
ther proceedings  will  be  then  had  againft  you  to 
inforce  the  payment  thereof,  as  the  faid  ftatute 
dire&s  and  requires.  Given  under  our  hands 
and  feals  this  5th  day  of  January  1756.  This 
order  was  affirmed  by  the  felfions  upon  appeal. 
Both  the  orders  were  removed  by  certiorari  into 
the  King’s  Bench.  It  was  moved  to  quafti  the 
fame.  Obje&ions  taken : 1.  The  complaint  is 
faid  to  be  taken  in  writing,  but  not  upon  oath. 

2.  It  is  only  faid,  that  he  demifed  to  IV. 
Thatcher ; but  not  faid  for  what  eftate  or  term. 

3.  It  is  ftated,  fo  much  due  for  rent,  but  not 
faid  for  what  term : it  might  be  due  twenty 
years  ago.  It  is  not  ftated  to  be  due  when 
Thatcher  moved  the  goods.  4.  The  words  of 
the  order  are,  goods  and  cattle ; of  the  ftatute, 
goods  and  chattels.  5.  No  certain  time  is  aU 
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ledged  when  the  defendant  aided  and  affifted  •, 
only  laid  on  or  about  the  26th,  27th,  or  28th 
of  Augujl.  6.  Not  ftated  that  'Thatcher  did 
carry  off  his  goods  : only  that  Biffex  did  aid  and 
aflift  him  in  carrying  them  off.  7.  They  ad- 
judge the  complaint  true,  but  do  not  ftate,  the 
evidence,  and  this  is  a conviffion,  not  an  or- 
der: and  for  any  thing  that  appears,  it  might 
be  upon  Ctavey' s evidence  alone.  8.  It  is  not 
ftated  that  the  goods  were  under  the  value  of 
50/.  which  is  the  ground  of  the  juftices  jurif- 
di&ion.  9.  The  words  of  the  ftatute  are,  if 
any  perfon  fhall  be  a tenant  of  any  lands,  tene- 
ments, or  hereditaments : the  word  ufed  in  the 
order  is  eftate,  which  may  be  a thing  incorpo- 
real, or  may  mean  the  interelt  in  the  land,  and 
fo  not  within  the  ftatute.  10.  It  (hall  appear, 
whether  the  landlord  had  a right  to  diftrain : 
by  8 An.  c.  14.  the  landlord  may  diftrain  at 
any  time  within  fix  months  after  the  expiration 
of  the  term : it  doth  not  appear  thefe  fix 
months  were  not  expired,  and  if  they  were,  this 
is  no  offence.  After  coftfideration,  Mr.  Juftice 
Dennifon  delivered  the  relolution  of  the  court:  I 
think  the  moft  material  obje&ion  is,  whether 
this  is  an  order  or  a conviction.  If  a convic- 
tion, the  evidence  ought  to  have  been  fet  out. 
And  there  has  been  no  doubt  (notwithftanding 
the  cafe  of  K.  and  Pulleine,  Silk.  369.)  that  in 
a conviction  the  evidence  muft  be  fet  out,  that 
the  court  may  judge  upon  it.  So  it  was  held 
by  Lord  Hardwicke  in  the  cafe  of  K.  and  Lloyd. 
2 Stra . 996.  2 Barnard . K.  B.  302,  310,  338, 

4 66.  Biff.  Caf.  233.  pi.  190.  and  in  that  cafe 
it  was  objected,  that  as  it  fubjeCled  the  party  to 
a penalty,  though  in  the  liature  it  was  called  an 
order,  yet  it  fhould  be  conftrued  as  a convic- 
tion : but  the  court  faid,  every  aCt  of  the  j.uf- 
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tices,  which  fubjetfts  the  party  to  a penalty, 
fhall  not  be  conftrued  as  a conviction.  K.  and 
Venables.  Stra.  630.  2 Ld.  Raym.  J406.  For- 
tefc.  Rep.  325.  Sejf.  Caf.  267.  pi.  210.  Caf. 
of  Set.  and  Rem.  163.  upon  the  ftat.  for  li- 
cenfing  alehoufes,  confiJered  as  an  order.  K. 
and  Blackwell.  M.  4 Geo.  which  the  court 
faid  was  a ftrong  cafe,  and  mud  be  confidered 
as  an  order.  I underftood  from  my  Lord 
Hardwicke , in  the  cafe  of  K.  and  Lloyd , that 
his  ground  of  the  difference  was  founded  upon  the 
expreffions  of  the  ftatute,  and  not  upon  the 
penalty  ; »s  where  the  words  of  the  ftatute  are, 
“ of  which  he  fhall  be  convicted,”  it  is  to  be 
conftrued  as  a conviftion.  Here  it  is  extreme- 
ly ftrong;  the  ftatute  calls  it  an  order:  and  in 
the  nature  of  it,  it  is  an  examination  upon  a 
complaint.  Jf  the  parry  was  never  fummoned, 
this  court  upon  affidavit  will  grant  an  informa- 
tion againlt  the  juftices:  but  the  fummons 
need  n.ot  be  fet  out : and  the  court  will  intend 
the  juftices  have  done  right,  in  cafe  the  con- 
trary does  not  appear  upon  the  face  of  the  or- 
der. As  to  the  firft  objection  : this  is  is  not  an 
information,  but  a complaint:  when  the  party 
is  fummoned,  the  witnefies  are  to  be  examined 
upon  oath,  but  the  complaint  need  not  be  upon 
oath.  In  anfwer  to  the  fecond  pbjeCtion : as 
the  order  has  followed  the  words  of  the  ftatute,  we 
will  not  intend  it  a cafe  wherein  the  juftices  had 
riot  a jurifdiftion.  The  court  will  not,  in  cafe 
of  an  order,  intend  that  the  juftices  have  done 
wrong.  As  to  the  third  objection:  it  is  fuffi- 
ciently  alledged  in  an  order;  his  affifting  the 
tenant  to  carry  away  the  goods,  as  it  is  here  al- 
ledged, is  fufficient,  the  rent  continued  then  to 
be  in  arrear ; and  the  rather  as  the  defendant 
might  have  availed  himfclf  of  the  rent  paid,  by 
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proving  it  before  the  juftices.  I much  doubti 
whether  in  a declaration  it  would  not  be  fuffi- 
cient  to  fay,  the  rent  was  in  arrear  at  fuc'h  a 
day ; and  I think  it  would  lie  upon  the  defend- 
ant to  prove  that  the  rent  does  not  remain  in 
arrear.  As  to  its  not  being  faid,  for  what  time 
the  rent  was  due  ; this  is  mere  matter  of  form. 
As  to  the  fifth  objection : about,  in  common 
parlance,  means  in  this  cafe  three  days  or  near 
it.  They  might  be  three  days  in  carrying  the 
goods  away.  The  days  are  not  material,  even 
in  legal  proceedings.  I d.  Raym.  581.  and  in 
the  cafe  of  K.  and  Simpfon,  H 3 Geo.  Sira.  46. 
. the  day  and  hour  in  a conviction  are  not  mate- 

rial. By  this  ftatute  no  time  is  limited,  when 
the  complaint  ft}all  be  made : it  may  be  made 
at  any  time.  Suppofe  the  defendant  had  paid 
the  penalty  on  a different  complaint  made,  he 
might  eafily  have  fnewn  it.  As  to  the  fixth, 
the  anfwcr  is  obvious ; if  Thatcher  had  not  car- 
ried his  goods  away,  the  defendant  could  not 
have  aided  in  carrying  them.  The  ftatute 
makes  two  offences,  one  carrying  the  goods 
away  5 the  other,  aiding  in  carrying  them 
away.  It  is  only  neceffary  here  to  ftate  the 
offence  which  the  defendant  had  been  guilty  of, 

• > which  this  order  does  in  the  words  of  the  fta- 

tute. In  the  cafe  of  K.  and  Monk,  M.  13 
Gee.  2.  there  was  a conviction  for  aiding  and 
affifting  in  killing  a buck.  It  was  objeCted, 
that  it  was  not  charged  the  buck  was  killed. 
But  the  court  held,  that  as  the  conviction  was 
in  the  words  of  the  ftatute,  it  was  fufficient  j 
and  the  court  held  they  were  all  principals,  as 
well  thofe  that  killed  the  buck,  as  thofe  that 
aflifted.  And  this  was  the  cafe  of  a conviction. 
All  the  other  objections  may  have  this  general 
anfwcr  that  in  the  cafe  of  orders,  where  the 
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jufticcs  have  jurifdiflion,  we  will  intend  they 
have  adted  right;  and  if  they  have  done  wrong, 
they  may  be  punifhed  by  an  information.  Let 
the  orders  be  confirmed.  Burn.  JuJ}.  4 to . 
304- 

Landlords  may  take  and  feize  goods  con- 
cealed in  any  houfe  or  out-houfe,  &c.  and  in 
cafe  of  a dwelling-houfe,  on  oath  made  before 
a juftice,  of  reafon  to  fufpeft  that  the  goods  are 
therein,  may  with  the  afiiftance  of  a conftable 
break  open  fuch  houfe  to  diftrain.  Star.  1 t 
Geo.  2.  c.  19. 

But  except  it  be  in  this  cafe  where  the  goods 
are  clandeftinely  conveyed,  it  may  fct-m  from 
what  has  been  faid,  that  the  landlord  hath  no 
mean  to  come  at  the  goods  in  order  to  make 
diftrc-fs,  if  the  tenant  fhall  think  fit  to  lock  up 
his  gates,  and  fhut  the  doors:  which  matter 
may  feem  to  require  confideration.  Burn’s  Juf- 
tice, 4 to . pag.  307. 

And  any  cattle  feeding  on  commons;  or 
corn,  grafs,  or  other  things  growing  on  the 
land,  fhall  and  may  be  diflrained  for  rent ; and 
when  ripe,  cut  and  cured,  a week’s  notice  being 
given  to  the  tenant  where  lodged,  may  be  ap- 
praifed  and  difpofed  of  towards  fatisfa&ion  of 
the  landlord,  if  the  tenant  do  not  before  pay 
the  rent  and  charges.  1 1 Geo.  2.  c.  19.  See 
aEiion  of  ejeflment. 

The  form  of  a landlord’s  warrant  to  dif-  ' 
train  for  rent. 

KNOW  all  men  by  theft  prefents,  that 
I T.  B.  of,  &c.  do  hereby  autborife  and 
appoint  A.  B.  of  &c.  to  take  any  perfon  or  per - 
fons  to  his  ajfftance , and  enter  into  the  houfe 
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of  C.  D.  in,  &c.  and  there  make  a dijlrffs  of 
all  fucb  goods  and  chattels , as  are  in  and  upon  the 
premises,  for  ten  pounds,  for  half  a year’s  rent 
due  to  me  the  faid  T.  B.  at.  See.  la  ft  : and  after 
the  faid  goods  are  fo  diftrained,  if  the  faid  C.  D. 
doth  not,  within  the  time  limited,  by  the  adt  cf  par- 
liament for  that  pur pofe  made,  replevy  the  fame , or 
pay  the  faid  rent ; then,  and  in  fucb  cafe , l do 
hereby  autborife  you  the  faid  A.  B.  to  cattfe  the 
faid  goods  fo  diftrained,  to  be  appraifed , and  ac- 
cording to  fucb  approvement  to  make  fale  thereof 
to  any  perfon  or  perfons , as  will  buy  the  fame-, 
and  to  difpofe  of  the  money  ariftng  by  the  fale, 
in  fucb  manner  as  by-  the  faid  a£l  is  diretled : and 
for  your  fo  doing,  this  fhall  be  your  fujficient  war- 
rant. Witnefs  my  hand  and  feal  this  ^d  of  May 


Note  -,  this  warrant  or  authority  is  requifite, 
where  the  landlord  lives  at  a diftance  in  another 
place,  or  would  be  free  from  the  trouble  of  dii- 
training  himfelfj  and  therefore  he  empowers 
fome  other  perfon  to  do  it. 

Form  of  an  approver's  oath , to  appraife 
goods  diftrained. 

YO  U fhall  fwear  that  you  will  faithfully  ap- 
praife and  value  the  goods  now  taken  in  dif- 
trefs,  and  mentioned  in  the  inventory  to  you  fhewn , 
as  between  buyer  and  feller,  according  to  the  beft  cf 
your  fkill  and  underftanding : you  fhall  not  through 
partiality,  intereft  or  otberwife,  over  or  under  efti- 
tnate  the  faid  goods , but  impartially  do  your  duties 
herein.  So  help  you  God.  ' - 
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The  appraifers  valuing  the  goods  too  high 
fliall  be  obliged  to  take  them  at  the  price  ap- 
praifed.  Slat.  13  Ed.  1.  2 Show.  Rep.  87.  pi. 

78. 

The  form  of  an  inventory  and  approvement 
of  the  goods  taken  in  diftrefs. 

AN  inventory  of  the  goods  feized  and  dif  rained 
by  A.  B.  &c.  in  the  houfe  of  C.  D.  of,  &c. 
for  ten  pounds , one  half  year's  rent  due  to  the  faid 
A.  B.  at  Michaelmafs  lajl:  taken  the  day , &c.  in 
the  year,  &c.  for  the  rent  aforefaid. 

Imprimis  in  the  fore  parlour  a round 
mahogany  table , a pier  looking-glafs , 
and  fix  beech  matted  chairs. 

In  the  chamber  one  pair  of  flairs , a 
red  china  bed,  &c. 

In  the  kitchen , &c. 

Valued  in  all  at 

By  us,  witnefs  our  bands  this  day , &c. 

E F 7 

q j-  fworn  appraifers. 
J.  K.  conftable. 

Form  of  notice  of  the  diftrefs  to  the  tenant. 
Mr.  C.  D. 

THIS  is  to  inform  you,  that  I have  this 

-- day  of,  &c.  feized  upon  your 

goods  in  your  houfe  in,  See.  for  ten  pounds,  half  a 
year's  rent  due  to  me  at,  &c.  laft,  and  have  taken 
an  inventory  thereof,  and  locked  the  fame  up  in 
your  chamber  one  pair  of  fairs,  &c.  and  if  you 
do  not  pay  the  rent  due , or  replevy  the  goods  mm - 
tioned  in  the  inventory,  I fhall  in  five  days  make 

V ■ ' . falt 
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fale  thereof,  according  to  the  direction  of  the  a£i 
of  parliament  of  which  take  notice  from, 

Tours,  A.  B. 

Witnefs , that  a copy  hereof  was  this  day  deli- 
vered to  Mrs.  M.  D.  the  wife  of  C.  D.  by 

G.  H. 

There  is  a didrefs  for  damage-feafant,  where 
the  beads  of  a dranger  are  found  in  another 
man’s  ground,  without  leave  of  the  owner 
thereof,  and  there  feed,  or  do  other  damage  to 
the  grafs,  corn,  And  here  didrefs  may  be 

taken  in  the  night,  as  well  as  day,  led  the  beads 
efcape  before  taken : alfo  beads  belonging  to 
the  plough,  fheep,  and  horfes  joined  to  a cart, 
or  a horie  with  the  rider  on  it,  &c.  are  liable  to 
this  didrefs,  though  not  for  rent ; but  it  mud 
be  while  the  cattle  are  damage  -feafant,  and  the 
party  may  tender  amends,  until  they  are  im- 
pounded, and  then  detainer  is  unlawful.  Co. 
Lit.  142.  2 Injl.  107.  5 Rep.  76.  2 Danv. 

Abr.  633. 

2.  Replevin  is  grounded  upon  a didrefs,  and 
is  a re-deliverance  of  it,  that  the  thing  didrained 
may  remain  with  the  fird  pofiefior,  on  furety 
given  by  him  to  try  the  right  with  the  didrain- 
er, and  anfwer  the  fame  at  law ; and  if  he  do 
not  purfue  his  adtion,  or  it  be  judged  againd 
him,  then  he  that  took  the  didrefs  dull  have  it 
again,  by  the  writ  returno  habendo.  Co.  Lit. 
145,  1 61. 

If  notice  be  not  given  in  writing,  on  taking 
a didrefs,  of  the  things  didrained,  and  for  what 
you  didrain  them,  they  may  not  be  fold  by  the 
datute  2 IV.  ^ M.  but  the  didrefs  is  to  be  de. 
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tained  till  replevin,  or  fatisfa&ion  : and  reple- 
vins are  by  writ  at  common  law ; or  on  plaint 
by  ftatute,  for  the  party’s  more  fpeedy  having 
again  of  his  cattle  and  goods  diftrajned.  Here 
the  Iheriff  ought  to  take  two  forts  of  pledges, 
one  by  the  common  law,  to  profecute ; and 
another  by  the  ftatute,  to  return  the  diftrefs,  if 
the  taking  be  judged  lawful  •,  and  if  the  Iheriff 
deliver  a diftrefs  without  theie  pledges,  he  mult 
anfwer  the  price  thereof.  Co.  Lit.  14 e.  F. 
N.  B.  69. 

Replevin  by  w'rit  lies  in  the  courts  at  Weft- 
minjier , and  adtion  of  replevin  may  be  removed 
out  of  other  courts,  into  thofe  courts,  and  tried 
there : replevin  by  plaint  may  be  brought  in  the 
county-court,  hundred-court,  and  court-baron. 
The  moft  ufual  method  to  obtain  a replevin  is 
by  plaint ; and  the  fheriff  may  take  a plaint  by 
ftatute,  and  make  a replevin  prefently,  and  en- 
ter it  in  the  county-court  afterwards : alfo  fhe- 
riffs  of  counties  (hall  depute,  four  deputies  to 
make  replevins,  not  dwelling  above  twelve  miles 
diftant  from  one  another,  under  a certain  pe- 
nalty. Dy.  246.  Co.  Lit.  139.  Stat.  1 P.& 
M.  c.  12. 

If  the  defendant  in  replevin  claims  the  pro- 
perty of  the  goods,  the  fheriff  cannot  proceed 
till  it  is  decided  before  him  by  writ  dt  proprie- 
tate  probanda  ; and  if  found  for  the  plaintiff, 
the  fheriff  is  to  make  replevin  or  deliverance  j 
but  if  for  the  defendant  he  is  to  do  nothing  fur- 
ther: though  the  plaintiff  may  replevy  by  writ 
a'terwards;  and  if  the  fheriff  returns  the  pro- 
perty claimed,  it  fhall  be  put  in  iffue  and  tried 
in  the  Common  Pleas.  Finch  316,  317. 

Where  cattle  or  goods  are  not  delivered  upon 
a firft  replevin,  the  party  diftrainsd  may  have 
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an  alias,  and  a pluries  replevin,  in  the  general 
profecution  of  it;  and  if  the  cattle  are  put  into 
any  ftrong  place,  the  fheriff  may  take  the  pojfe 
eomitalus , and  break  into  it,  to  make  the  re- 
plevin: when  they  are  driven  out  of  the  county, 
c 6c.  fo  that  the  fheriff  cannot  make  replevin,  a 
•writ  of  Withernam  lhall  go  to  take  fo  many  of 
the  diflrainer’s  cattle,  till  the  party  make  deli- 
verance of  the  firll  diflrefs,  lie.  and  in  this  cale, 
the  cattle  taken  (hall  be  to  the  value  of  thole 
that  were  ftrft  taken  and  detained.  52 //.  3.  c,  21. 

1 P.  & M 2 Inft.  140.  13  Ed.  1. 

On  twinging  a replevin,  it  mult  be  certain  in 
fitting  forth  the  number  and  kinds  of  cattle  riif- 
trained ; that  the  fheriff  may  know  how  to 
make  deliverance  of  the  cattle,  if  a wric  be  di- 
rected to  him  to  do  it  •,  and  the  time  and  place 
are  to  be  named  in  the  declaration:  if  the  plain- 
tiff in  replevin  makes  default,  or  is  nonfuit,  or 
judgment  be  given  againft  him,  the  defendant 
may  have  his  writ  retorna  babenda  of  the  goods 
taken  in  diflrefs.  And  when  the  plaint  is  re- 
moved into  C.  B.  &c.  and  the  plaintiff  non- 
fuited,  before  or  after  avowry  made,  the  defend- 
ant may  ditt rain  again  for  the  lame  caufc;  but 
the  plaintiff  may  fue  a writ  of  fecond  deliverance 
upon  the  fame  record,  to  revive  the  firft  fuit  •, 
upon  which  writ,  the  fheriff  is  to  take  fecurity 
for  the  fuit,  and  fo  make  a return  of  the  cattle 
hr  price  of  them,  if  the  return  fhail  be  adjudged. 
Hcb.  16.  T.  Raym.  33.  F.N.  B.  72. 

And  after  this  lecond  deliverance  and  trial 
thereon  ; or  if  the  plaintiff  be  again  nonfuit  up- 
on a declaration,  there  muff  be  awarded  a re- 
tarnum  irreplegiabile  to  the  defendant ; and  then 
he  may  make  his  avowry,  or  plea  in  juftification 
of  ins  diflrefs,  to  ground  a writ  of  inquiry  of 
damages ; or  hold  the-  beads  till  he  is  fatisfied  : 

in 
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in  cafe  the  defendant  make  default,  the  plaintiff 
fhall  have  judgment  to  recover  all  in  damages; 
as  well  the  value  of  the  cattle,  as  damages  for 
the  taking  of  them,  and  his  colls.  And  in  a 
replevin,  damages  and  cofts  are  given  the  de* 
fendant,  if  found  for  him,  fuch  as  the  plaintiff 
would  have  had,  if  he  had  recovered  in  the  ac- 
tion, &c.  F.  j\T.  B.  69.  Wood's  In/}.  553. 

Siat.  21  II.  8.  c.  9.  17  Car.  2.  c.  7. 

In  replevin,  if  the  plaintiff  be  nonfuit,  the 
defendant  may  make  fuggeftion  as  in  an  avowry 
for  rent,  and  on  prayer  a writ  (hall  be  awarded  / 
to  the  fheriff,  to  inquire  of  the  fum  in  arrear, 
and  value  of  the  diftrefs,  and  upon  the  return 
thereof,  the  defendant  fhall  recover  the  arrears, 
or  the  value  of  the  diftrefs,  with  cofts,  (Jc.  And 
if  the  jury  do  not  inquire  of  the  value  of  the 
cattle  diftrained  for  the  rent,  that  they  may  be 
fold  according  to  the  ftatute,  and  alio  of  the 
rent  due,  there  (hall  be  no  writ  of  inquiry  to 
fupply  it.  17  Car.  2.  c.  7.  Lev.  255. 

The  defendant  in  replevin  may  avow,  or  juf- 
tify;  but  if  he  juftifics,  he  cannot  have  a return, 
as  he  fhall  have  if  he  avows : and  an  avowry  is 
where  the  taker  of  the  diftrefs  avows  the  taking, 
if  in  his  own  right ; and  if  for  another,  makes 
cognizance  -thereof,  as  bailiff,  or  fervant,  (&c. 

It  -is  in  the  nature  of  a declaration,  and  muft 
contain  fufficient  matter  for  judgment  to  have 
■return:  but  the  avowant  need  not  alledge  feifin 
within  the  time  of  the  ftatute  of  limitations ; 

•though  the  lord  muft  'have  feifin  by  the  hands 
of  his  tenant  in  certain.  3 Lev.  206.  7 Rep. 

25.  Co.  Lit.  268. 

The  defendant  in  a replevin  is  allowed  to 
avow  generally,  that  the  plaintiff  or  other  te- 
nant of  the  land,  c.  whereupon  diftrefs  was 
I 2 made. 
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made,  held  it  at  fuch  certain  rent,  during  the 
time  the  rent  diftrained  for  incurred,  &?r.  with- 
out fetting  forth  the  landlord’s  grant  or  title  ; 
and  if  the  plaintiff  became  nonfuit,  the  defend- 
ant (hall  have  double  cofts.  Sheriffs  and  other 
officers  granting  replevins,  and  taking  bonds  to 
p ofecute  with  effed,  £sY.  Ihall  at  requeft  affign 
them  to  the  avowant  or  defendant  by  indorl'e- 
rrent,  which  if  forfeited,  the  avowant  may  bring 
an  a&icn,  and  recover  thereupon  in  his  own 
name ; and  the  court  may  give  reafonable  relief 
to  the  parties,  by  rule  of  the  fame,  &V.  by  the 
St  at.  1 1 Geo.  2.  e.  19. 

An  avowry  may  be  made  either  on  a diftrefs 
for  rent,  or  for  damage-feafant,  tfc. 

The  form  of  a count  or  declaration  in 
replevin. 

Wilts,  to  \ B.  and  T.  B.  were  fummcnei  to 

wit.  jfx  • anjwer  C.  D.  gent,  of  a plea  i 
wherefore  they  took  the  cattle  of  the  faid  C.  and 
them  unjufly  detained  againft  fureties  and  pledges , 
&c.  /Ind  whereupon  the  faid  C.  by,  &c.  his  at- 
torney, complains , that  the  faid  A.  and  T.  the  day 
of  Sec.  in  the  year  of  the  reign.  See,  at  D.  in  a 
certain  place  there  called,  &c.  clofe,  took  the  cat- 
tle, to  wit , two  heifers , and  one  bay  berfe,  of  the 
faid  C.  and  the  fame  unjufly  detained,  againfi 
fureties  and  pledges,  until,  8cc.  whereupon  he  faith , 
that  he  is  the  worfe , and  hath  damage,  to  the  va- 
lue of  twenty  pounds  and  therefore  be  brings  his 
fuit,  See. 
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An  avowry  in  replevin  for  arrears  of  rent. 

AN  D the  faid  A.  B.  and  T B.  by,  &c.  their 
attorney,  come  and  defend  the  force  and 
wrong,  &c.  and  the  faid  A.  well  avoweib , and 
the  tame  T.  at  bailiff  of  the  faid  A.  well  acknow- 
ledge tb  the  taking  of  the  cattle  oforefnid , in  the 
fame  place  in  which,  &c.  and  juftly,  See.  b-caufe 
be  faith,  that  the  fame  place,  in  which  the  taking  ‘ 
of  the  cattle  aforefaid  is  fuppofed  to  be  done,  doth 
contain,  and  at  the  time  of  the  taking  of  the 
faid  cattle  did  contain,  ten  acres  of  pajlure  with  , 
the  appurtenances  in  D.  aforefaid-,  and  that  long 
before  the  fame  time,  in  which , &c.  one  £.  D. 
was  feifed  in  fee  of  one  meffuage  and  twenty 
acres  of  pajlure  with  the  appurtenances  in  D. 
aforefaid,  whereof  the  fame  place  in  which,  See. 
is,  and  from  the  time  that  the  memory  cf  man 
is  not  to  the  contrary,  was  parcel,  and  thofe 
tenements  with  the  appurtenances , whereof,  See. 
held  of  the  faid  A.  B.  as  of  bis  manor  of,  &c. 
with  the  appurtenances  in  the  county  aforefaid , 
by  homage,  fealty,  and  by  the  rent  of  twenty 
fhillings , yearly  and  ever\  year,  to  be  paid  at  the 
feajl  of  St.  Michael  the  archangel,  &c.  of  which 
faid  fervices  the  faid  A.  was  feifed  by  the  hands 
of  the  faid  E.  D.  as  by  the  bands  of  his  true 
tenant , to  wit,  of  homage , fealty,  and  of  the 
rent  aforefaid,  &c.  in  his  demefne  as  of  fee, 
and  of  which  manor,  with  the  appurtenances, 
the  faid  A.  was  and  is  feifed  in  his  demefne  as 
of  fee , and  being  fo  thereof  feifed , and  the  faid 
E-  D.  of  the  tenements  aforefaid,  whereof.  See. 

Vt  form  aforefaid  being  feifed , the  faid  E.  biffm 
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the  fame  time  in  which , &c.  D.  afore  [aid 
died  [of  fucb  bis  ejiate  therein  fetfed , held  in  bo- 
mage  ef  the  faid  A.  after  wbofe  death  the  tene- 
ments aforefaid , with  the  appurtenances  thereof, 
&c.  defcended  to  the  aforefaid  C.  D.  fen  and 
heir  of  tbe  faid  E.  D.  by  which  the  fame  C. 
before  tbe  time  in  which , & c.  into  tbe  tenements 
aforefaid , whereof  &c.  entered , and  was  there- 
fore feiftd  in  fee , &c.  And  becaufe  ten  pounds 
for  tbe  rent  aforefaid,  for  ten  whole  years  end- 
ing at  the  feajl  of  St.  Michael  in  tbe  year , 
&c.  to  tbe  faid  A.  B.  after  tbe  death  of  the 
faid  E.  D.  at  the  fame  time  in  which , &c. 
were  in  arrear  and  unpaid,  tbe  fa'.d  A.  well 
avewetb,  and  tbe  faid  T.  B.  as  bailiff  of  the 
fame  A.  well  ackncwledgetb  tbe  taking  of  tbe 
cattle  aforefaid  in  tbe  fame  place  in  which , &c, 
as  in  parcel  of  the  tenements  aforefaid,  with  the 
appurtenances  of  tbe  faid  A.  in  for tsk  aforefaid 
held,  for  the  fame  ten  pounds  of  the  renfibfdrefaid, 
fo  as  aforefaid  being  in  arrear,  and  juJHy , &c.  ac- 
cording to  the  form  of  tbe  flatute  in  this  cafe  made 
and  provided. 

\ The  ft  at  ut es  of  limitation  if  actions  are 
32  H,  8.  c.  2.  and  21  Jac.  1,  c.  16. 

BY  the  flat.  32  H.  8.  c.  2.  no  perron  Ihall 
have  any  writ  of  right  for  recovery  of 
lands,  of  the  pofllffion  of  his  ancestors,  but  of 
a feifin  within  fixty  years  next  before  the  tefle  of 
writ,  isle.  In  affile  of  Morldanceftor,  writ 
of  entry  fur  dffeifn,  or  other  pofieflbry 
action  upon  the  pofieffion  of  an  anceftor,  it 
n?wrt  be  brought  within  fifty  years  i and  in 
3 ' ~ - affife, 
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aflife,  £j fc.  upon  the  party’s  own  potfeflion,  with- 
in thirty  years,  and  the  plaintiff  is  barred,  not 
proving  fuch  pofftflion,  &c.  And  writs  of  for- 
medon  ior  title  to  lands  in  effe  fliall  be  prolecuted 
within  twenty  years  after  the  title  accrued,  by 
flat.  21  Jac.  1.  c.  1 6. 

But  there  is  a provifo  in  the  ftatutes  to  relieve 
infants,  feme-coverts,  peribns  beyond  fea,  or  in 
prilon,  and  the  heirs  of  fuch  perfons,  fo  as  they 
commence  their  fuits  within  the  times  limited 
after  their  impediments  are  removed.  And  it 
has  been  adjudged,  that  the  ad  32  11.  8.  doth 
not  extend  to  rent,  or  fervice*,  fffc.  out  of  land: 
alfo  that  one  who  hath  been  out  of  pofteflion 
for  fixty  years,  if  his  entry  be  not  taken  away, 
may  enter  and  bring  an  ad  ion  for  his  own  pof- 
feflion.  Wood's  Infi.  557. 

By  ftatute  21  Jac.  1.  c.  16.  adions  of  debt,  7Mod.  143. 
adions  upon  the  cafe,  (except  for  words)  adions  1 [ d-  ?aym* 
of  account  (except  concerning  merchandize)  of  3-3, 
detinue,  * trover  and  trefpafs,  are  to  be  com- 
menced within  fix  years  after  the  caufe  of  adion, 
and  not  after ; adions  of  aflault  and  battery, 
within  four  years ; and  for  flander,  within  two 
years  after  the  caufe  of  adion,  &c.  And  if  thefe 
perlonal  adions  are  not  brought  in  the  time  li- 
mited by  this  ftatute,  they  are  barred  : though 
where  money  is  to  be  paid  on  requeft,  or  the 
confuleration  of  a promife  is  executory,  i£c.  it 
is  not  material  when  the  promife  was  made,  but 
when  the  caufe  of  adion  did  arife  •,  and  the  de- 
fendant ought  to  plead,  that  caufa  aftionis  non 
accrevit  infra  fex  annos,  &c.  2 Salk.  422. 

The  exception  in  the  ftatute  of  limitations  in 
adions  of  account,  relates  to  accounts  current 

* See  15  Vin.  Abr.  iij, 

1 4 only 
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only  between  merchants ; for  when  an  account 
is  ftated  and  balanced,  debt  lies,  and  the  attion 
muft  be  brought  within  fix  years.  In  aftions  of 
flander,  when  words  are  a&ionable  in  themfelves, 

’ there  damages  fhall  be  recovered  accordingly  as 
they  were  firft  fpoken,  if  the  adtion  be  brought 
within  two  years,  as  required  by  the  ftatute  of 
limitations;  and  otherwife  the  party  will  be  bar- 
red thereby  : but  where  the  words  are  adlionable 
in  refpeft  of  the  fpecial  damage  which  happens 
after  the  fpeaking;  in  fuch  cafe,  if  the  damage 
is  l'even  years  afterwards,  it  is  no  bar.  Mod. 
70,  268.  Sid.  95. 

An  action  barrable  by  the  ftatute  21  Jac.  1. 
a frcfti  promife  will  revive  it ; fo  it  is  of  an  ac- 
knowledgment of  a debt,  becaufe  that  is  evi- 
dence of  a promife:  and  taking  out  a writ,  and 
entring  and  filing  it,  is  an  avoidance  of  the 
ftatute ; for  ’tis  a demand,  and  a good  bring- 
ing of  an  aftion  within  the  time  mentioned  by 
the  ftatute  of  limitations.  3 Salk.  228,  229. 
Lil.  Abr.  1 9. 

Perfonal  adlions  die  with  the  perfon ; as  of 
battery,  &V.  A man  attainted  of  treafon  or  fe- 
lony, convid:  of  recufancy,  an  outlaw,  excom- 
municate perfon,  idc.  cannot  bring  an  adion 
’nil  pardon,  reverfal,  abfolution,  ksc.  A feme 
covert  muft  fue  with  her  hufband,  and  infants 
by  guardians,  &c.  Lit.  19 6.  Co.  Lit.  128.  * 

How  controverjies  are  determined , without 
adlion  at  law , by  award,  &c. 

\ 

t 

A WARD  is  the  judgment  and  arbitration 
of  one  or  more  perlons,  at  the  requeft  of 
two  parties  at  variance,  for  ending  the  matter  in 
difpute,  without  publick  authority : and  this  is 

done 
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done  by  arbitrators  chofen  by  the  parties,  on  a 
bond  to  fubmit  themfelves  to  their  judgment. 

And  arbitrators  are  generally  where  parties 
think  it  more  fafe  to  refer  the  matters  in  con- 
troverfy  to  the  determination  of  friends,  than 
to  venture  a trial  at  law  •,  they  proceed  at  their 
own  difcretion,  without  folemnity  of  procefs, 
&c.  to  hear  and  determine  the  controverfy  re- 
ferred to  them  : and  they  have  as  great  power 
as  other  judges,  though  they  are  not  tied  to  the 
formalities  of  law;  and  if  they  obferve  the  fub- 
miffion,  their  award  is  definitive.  Dy.  356. 

The  fubmilfion  to  arbitrators  may  be  gene- 
ral, of  all  demands,  &c.  or  fpecial,  of  fome 
matters  in  difpute : and  the  award  muft  be 
made  of  the  thing  lubmitted,  according  to  the 
fubmilfion ; it  muft  be  equal  between  the  par- 
ties, and  not  on  one  fide  only  ; and  the  perform- 
ance of  it  is  to  be  lawful  and  polfible;  alio  the 
award  muft  be  certain  and  final : if  an  award  is 
of  things  not  fubmitted,  or  to  pay  money  to  a 
ft  ranger,  ts'c.  it  will  be  void.  Co.  Lit.  206.  Rol. 
Abr.  242.  2 Sound.  122. 

Where  arbitrators  award  a thing  againft  law, 
it  is  void  -,  fo  if  more  is  awarded  than  fhould 
be  : but  on  a general  fubmilfion,  the  award 
may  be  of  part,  without  the  refidue,  and  be 
good.  An  award  may  be  void  for  fome  part, 
and  good  in  another  part,  if  it  makes  an  end 
of  all  the  differences  fubmitted ; and  if  the 
award  is  good  in  part,  and  void  in  part  there- 
of, the  good  lhall  be  performed.  And  the 
Chancery  will  not  give  relief  againft  the  award  » 
of  arbitrators,  unlefs  for  corruption,  exceeding 
authority,  &c.  Cro.  EHz.  16  r.  Danv.  Abr. 
536.  Rol.  Abr.  244. 


12? 


10  Mod.  332. 
Stra.  1. 

2 Stra.  1024 
9 Mod.  232. 
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If  all  debts  and  demands  are  fubmitted  to  ar- 
bitration, the  arbitrators  may  award  a reieafe  of 
bonds,  fpecialties,  £sV.  by  which  the  deb  s and 
demands  are  due:  and  where  the  award  is  ac- 
cording to  the  fubmifilon  by  bond,  though  ic 
be  void  in  law,  if  it  is  not  performed,  the  obli- 
gation will  be  forfeited.  Things  relating  to 
freeholds,  leales,  debts  due  on  certain  contract, 
matters  concerning  matrimony,  and  criminal 
offences,  are  not  arbitrable  by  awards.  Danv. 
Abr.  513,  515. 

Sometimes  matters  are  referred  by  theju  iges 
at  the  affiles  to  the  three  foremen  of  the  jury, 

’ in  nature  of  arbitrators  ■,  and  after  their  award 
is  made,  the  plaintiff  may  have  an  attachment, 
t£c.  to  oblige  performance : and  attachment 
lies  for  not  performing  an  award  made  a rule  of 
court  i after  perl'onal  demand  of  performance. 
Salk.  83,  84.  Submiffions  to  awards,  by  agree- 
ment of  the  parties,  may  be  made  a rule  ot  any 
of  his  majefly’s  courts  of  record ; and  on  a rule 
of  court  thereupon,  the  parties  (hall  be  finally 
concluded  by  fuch  arbitrament : and  in  cafe  of 
difobedience  thereto,  the  party  refufing  to  per- 
form the  lame  fhall  be  fubjeft  to  the  penalties 
of  contemning  a rule  of  court,  fjj’c.  except  .it 
appears  on  oath,  that  fuch  award  was  unduly 
procured,  when  it  fhall  be  fet  afide  : but  this 
extends  only  to  perfonal  matters  for  which  there 
is  no  other  remedy  but  by  perfonal  a&ion,  or 
by  fuit  in  equity.  Slat.  9 1 o IV.  3.  c . 15. 

When  there  is  but  one  arbitrator,  which  hap- 
pens where  the  matter  is  referred  to  two,  and  if 
they  cannot  agree  in  the  award,  it  is  left  to  a 
third  perfon,  this  is  called  an  umpirage  j and 
the  umpire  has  the  fame  power  as  the  arbitra- 
tors, if  they  do  not  agree  in  their  award.  Tho* 
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the  arbitrators  are  to  refufe,  and  declare  they 
will  make  no  award,  before  the  umpire  fnall 
proceed.  8 Rep.  98.  2 Seund.  130. 

The  umpire’s  award  Ihall  be  good,  where 
the  arbitrators  make  a void  award,  which  is  no 
award.  Lil.  Abr.  170. 

‘the  form  of  an  award  of  difference. 

' \ 

TO  all  people,  to  whom  this  prefent  writing  This  icflni- 
indented  of  award  fall  come , greeting,  mrntmuftbe 
W hereas  there  are  fever al  account 4 depending,  «ng,ofl«*  on  • 
and  divers  controverfies  and  difputes  have  lately 
rifen  between  A.  B.  of,  &c.  and  C.  D.  of,  &c.  paper. 
all  which  controverfies  and  difputes  are  chiefly 
touching  and  concerning,  &c.  And  whereas,  for 
the  putting  on  end  to  the  faid  differences  and  dif- 
putes, they  the  faid  A.  B.  and  C.  D.  by  their 
feveral  bends  or  obligations  bearing  date,  &c.  are 
become  bound  each  to  other  of  them  in  the  penal  > 

fum  of  one  hundred  pounds , to  fland  to  and  abide 
the  award  and  final  determination  of  us  E.  F. 

G.  H.  &c.  fo  as  the  faid  award  be  made  in 
4 writings  and  ready  to  be  delivered  to  the  parties 
in  difference  on  or  before , &c.  • next,  as  by  the  faid 
eb ligations  and  tondi tiens  thereof  may  appear : 

Now  know  ye,  that  we  the  faid  arbitrators , 
whofe  names  are  hereunto  fubferibed,  and  feals 
affixed,  taking  upon  us  the  burden  of  the  faid  a- 
nvat  d,  and  having  fully  examined  and  duly  con- 
ftdered  the  proofs  and  allegations  of  both  the  faid 
parties , do,  for  the  fettling  amity  and  friendjhip 
between  them , make  and  publifh  this  our  award, 
by  and  between  the  faid  parties  in  manner  follow- 
ing, that  is  to  fay : Firft,  we  do  award  and  or- 
der, that  all  aflions,  fuits , quarrels,  and  contro- 
yerfics  whatfoever , bad , moved,  arifen,  or  de- 
pending 
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pending  between  the  /aid  parties  in  law  or  equity, 
for  any  manner  of  caufe  wbatfcever  touching  the 
faid  &c.  to  the  day  of  the  date  hereof.  Jhall  ceafe 
and  be  no  further  profecuted ; and  that  each  of  the 
faid  parties  Jhall  pay  and  bear  his  own  cofts  and 
charges  in  any  wife  relating  to  or  concerning  the 
fame  preimffes.  A nd  we  do  alfo  award  and  order 
that  the  faid  A.  B.  flail  pay , or  caufe  to  be  paid , to 
the  faid  C.  D.  the  fum  of , &c.  within  the  j pace 
of  three  months,  and  at  his  own  charges  do,  &c. 
And  further  we  do  award  and  order  that  the  faid 
C.  D.  fhall  pay,  or  caufe  to  be  paid,  to  the  faid 
A.  B.  the  fum,  &c.  on  or  before , & c.  or  give  fuffi- 
cient  fecurity  for  the  fame  to  the  faid  A . B.  And 
we  do  award  and  ordtT  that,  &c.  And  ladly, 
we  award  and  order  that  the  faid  A.  B.  and  C.  D. 
on  receipt  of  the  fever ai  Jums,  &c.  above-men- 
tioned, Jhall  in  due  form  of  law  execute  each  to  the 
other  general  releafes , tent  for  the  releajing,  by 
each  to  the  other  of  them,  his  executors  and  admi- 
r.iftratcrs,  of  all  atltons,  fuits,  arrefls,  quarrels , 
conlrover/tes  and  demands  whatfoever  touching  or 
concerning  the  premijfes  aforefaid,  or  any  matter  or 
thing  thereunto  relating,  from  the  beginning  of  the 

world  until  the day  of,  &c.  lajl.  In  Wit-  - 

nefs  whereof  we  have  hereunto  fet  cur  hands  and 
feals  the day,  & c.  in  the  year , &c. 

Sealed,  &c. 


a>r 
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juries,  {HKitneffee,  trials,  execu- 
tions, &c. 

A Court  is  the  place  where  juftice  is  judi- 
cially adminiltercd  : and  there  are  many 
courts,  fome  of  record,  and  fome  not  ; 
courts  fuperior,  as  thofe  at  bb'ejimiufter,  and 
courts  inferior,  in  the  country,  &c.  A court  of 
record  is  that  which  hath  power  to  hold  plea  ac- 
cording to  the  courfe  of  the  common  law,  of 
real,  perfonal  and  mixed  actions,  where  the  debt 
or  damage  is  40J.  or  above : and  a court  not  of 
record  is  when  it  cannot  hold  plea  of  debt,  &c . 
amounting  to  40J.  but  of  pleas  under  that  fum  ; 
or  where  the  proceedings  are  not  according  to  the 
courfe  of  the  common  law,  nor  inrolled.  Cromp. 
Jurifd.  Co.  Lit.  260,  117. 

In  courts  where  writs  lie  not,  the  fuit  is  be- 
gun by  plaint,  viz.  by  entring  the  aftion,  and 
caufe  of  complaint,  &c.  and  in  inferior  courts 
having  particular  jurifdi&ions,  it  mull  be  fet  forth 
at  large  ■,  for  there  nothing  Ihail  be  extended  to 
be  within  the  jurifdidtion,  but  what  is  exprefly 
alledged  to  be  fo : but  at  the  courts  ar  lyeftmin- 
Jter , the  plaintiff  doth  not  fliew  at  large  in  his 
declaration,  that  the  caufe  of  aflion  ariles  within 
their  jurifdidion,  which  is  general  j and  pleading 
to  iflfue,  &c.  allows  the  junldittion  of  courts. 
Sid.  33  r.  2 Infi.  229.  1 Lil.  Abr.  371. 

The  courts  0/  law  and  equity  I Hull  here  treat 
of,  are  the  following, 


J.  The 
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1.  The  high  court  of  Chancery. 

2.  The  King’s  Bench. 

3.  The  court  of  Common  Pleas. 

4.  The  Exchequer. 

5.  The  court  of  Affiles,  tsV. 

1.  The  court  of  Chancery  is  the  higheft  court 
of  judicature  in  this  kingdom  next  to  the  parli- 
tnent,  and  of  very  ancient  inftitution.  Its  jurif- 
diftion  is  of  two  kinds-,  ordinary  or  legal;  and 
extraordinary,  or  abfolute:  The  ordinary  court  is 
that  wherein  the  lord  chancellor,  in  his  proceed- 
ings and  judgments,  obferves  the  order  and  me- 
thod of  the  common  law ; and  in  fuch  cafes, 
the  proceedings  are  filed  or  inrolled  in  the  Petty - ' 
Bag  office. 

This  court  holds  plea  of  recognizances  ac- 
knowledged in  Chancery-,  writs  of  Scire  facias 
for  repeal  of  letters  patent,  writs  of  partition, 
ftfr.  and  alfo  of  all  perfonal  aftions,  by  or  againfl 
any  officer  of  the  court ; and  by  a£fs  of  parlia- 
ment, of  feveral  offences  and  caufes : all  origi- 
nal writs,  commiffions  of  bankrupts,  charitable 
mfes  of  idiots  and  lunacy,  &c.  ifiue  out  of  this 
court  for  which  it  is  always  open  one  from 
'hence  may  have  an  habeas  corpus , prohibition, 

' &c.  in  the  vacation,  which  arc  to  be  had  out  of 

the  other  courts  only  in  term-time  ; and  here  a 
fuhpcena  may  be  iffbed  to  force  witneflfcs  to  ap- 
pear in  other  courts,  when  they  have  no  power 
to  call  them.  But  in  profecuting  caufes,  if  the 
parties  defcend  to  ifiue,  this  court  cannot  try  it 
by  jury;  but  the  record  is  to  be  fent  into  the 
King’s  Bench,  and  try’d  there,  and  afterwards  re- 
manded into  the  Chancery : though  if  there  b« 

a de- 
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a demurrer  in  law,  it  (hall  be  argued  and  adjudg- 
ed here.  Upon  a judgment  given  in  this  court, 
a writ  of  error  lies  returnable  in  B.  R.  4 Injl. 

78,  80,  £s?c.  Danv.  Abr.  776. 

The  extraordinary  or  unlimited  court  exercifes 
jurifdiClion  in  cafes  of  equity,  by  way  of  Englijh- 
bill  and  anfwer  in  abating  the  rigour  of  the  com- 
mon law,  and  where  the  courts  of  law  are  de- 
fective to  give  remedy  : it  gives  relief  for  and 
againft  infants,  notwithftanding  their  mino- 
rity ; and  for  or  againft  married  women,  called 
feme  coverts,  notwithftanding  their  coverture  ; 
all  frauds  and  deceits  are  here  relievable ; as  alio 
all  accidents  to  mortgagors,  obligors,  &c.  a- 
gamft  penalties,  and  forfeitures,  where  the  in- 
tention was  to  pay  the  debt  •,  all  breaches  of 
trull,  unreafonable  engagements,  (sc.  This 
court  may  force  unreafonable  creditors  to  com- 
pound debts ; make  executors,  &V . give  fecu- 
rity,  and  pay  intereft  for  money  long  in  their 
hands;  and  here  executors  may  l'tie  one  another, 
or  one  executor  alone  be  fued  without  the  reft : 
order  may  be  made  for  performance  of  a will ; 
decree  made  who  Ihall  have  the  tuition  of  a 
child  •,  and  this  court  may  relieve  copyholders 
againft  the  ill  ufage  of  their  lords;  confirm 
title  to  lands,  where  the  deeds  are  loft ; make 
conveyances,  defective  thro’  fraud  or  miftake, 
good  and  perfect ; oblige  men  to  come  to  ac- 
count with  each  other ; avoid  the  bar  of  aCtions 
by  the  ftatute  of  limitations,  fcfc.  4 Inft.  84. 

Rol.  Abr.  373.  1 Danv.  749,  750,  752,  &c. 

But  in  all  cafes,  where  the  plaintiff  can  have 
his  remedy  at  law,  he  ought  not  to  be  relieved 
in  Chancery ; and  long  leafes,  as  for  1 000  years 
naked  promifes ; verbal  agreements  not  execu- 
ted : eftates  derived  urkier  concealed  titles,  £s fc. 

have 
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have  been  refufed  relief  in  this  court : and  mort- 
gages are  not  relievable  in  equity  after  twenty 
years,  where  no  demand  has  been  made,  or  in- 
tereft  paid,  (sic.  Alfo  this  court  will  not  retain 
a fuit  for  any  thing  under  10I.  value,  except  it 
be  in  cafes  of  charity  •,  nor  for  lands,  &c.  under 
40  s.  per  annum  •,  and  it  refufes  to  relieve  per- 
sons in  fuits  where  the  fubftance  of  them  tends 
to  the  overthrow  of  any  fundamental  point  of 
the  common  law,  or  an  adt  of  parliament. 
Darru.  Abr.  763,  754.  2 Vent.  340. 

And  altho’  the  power  of  the  court  of  Chan- 
cery, in  its  equitable  proceedings,  is  lo  great  in 
the  foregoing  particulars,  yet  it  is  no  court  of 
record  ; and  therefore  ’tis  laid  can  bind  the  per- 
fon  only,  and  not  the  eftate  of  the  defendant ; 
and  if  the  party  will  not  obey  the  decree  of  this 
court,  he  nuift  be  committed  until  lie  does : in 
this  cafe,  if  there  be  an  order  that  one  lhall  Hand 
committed  to  the  Fleet , for  breach  cf  a decree, 
in  pursuance  of  the  order,  there  mult  be  a writ 
awarded  for  taken  and  imprifdning  him.  ■ 4 Inft. 
84.  Danv.  749,  776. 

It  is  ordained  by  the  flat.  36  Ed.  3.  That 
whofoever  lhall  find  himfclf  grieved  with  any 
ftatute,  he  lhall  have  his  remedy  in  the  Chance- 
ry. No  fubpoena  or  procefs  is  to  iffue  out  of  this 
court ’till  a bill  is  filed ; except  in  injunctions  to 
ftay  wafle,  and  fuits  at  law,  C2Y.  and  on  a plain- 
tiff’s difmifiing  his  bill,  or  the  defendant  for 
want  of  profecution,  the  plaintiff  to  pay  full 
colls,  5 Ann.  c.  1 6.  A defendant  not  ap- 
pearing on  fubpcena  iflfued,  and  abfconding  to 
avoid  being  fcrved  therewith,  the  court  may 
make  an  order  for  his  appearance  at  a certain 
day,  which  lhall  be  publilhed  in  th c gazette 
and  if  he  do  not  then  appear,  the  plaintiff’s  bill 
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fhall  be  taken  pro  confeffo,  and  the  defendant’s 
eftate  fequefiered  to  fatisfy  the  plaintiff,  Cdc. 

5 Geo.  2.  cap.  25. 

2.  The  Court  of  King's  Bench  at  IVeJlminJler , 
is  a court  that  hath  fupreme  authority,  the  king 
himfelf  being  fuppofed  to  be  there,  and  wa$ 
fometimes  wont  to  fit  in  his  own  perfon.  The 
court  and  the  Chancery  are  to  follow  the  king} 
and  the  King’s  Bench  was  originally  the  only 
court  in  PVeJlminJier-hall } out  of*  which  the  courts 
of  Common  Pleas  and  Exchequer  feem  to  have 
been  derived.  4 Injl.  73.  2 Hawk.  P.  C.  6. 

It  is  divided  into  a crown-fide,  and  a plea- 
fide } the  one  determining  criminal,  and  the  other 
civil  caufes : the  crown-fide  takes  notice  of  all 
treafons,  felonies,  breaches  of  the  peace,  and  of 
all  caufes  profecuted  by  way  of  indi&ment,  or 
information  ; and  into  this  office,  indictments 
from  all  inferior  courts,  orders  of  feffions,  &c. 
may  be  removed  by  certiorari:  alfo  here  inqui- 
fitions  of  murder  are  certified  : and  hence  ilfue 
attachments,  &c.  On  the  plea-fide,  it  hath  • 

cognizance  of  all  pleas  by  bill  for  debt,  ac- 
count, covenant,  in  aCtion  upon  the  cafe,  and 
other  perfonal  actions,  ejectment,  fife,  againft 
any  perfon  in  cuftody  of  the  marfhal,  as  every 
one  lued  here  is  fuppofed  to  be  •,  and  in  all  per- 
fonal aCtions,  for  or  again!!  any  officer,  mini- 
fter,  or  clerk  of  the  court,  who  in  refpect  to 
their  attendance  have  privilege  of  court.  Cromp. 

Jurif.  67,  68.  4 Rep.  57.  9 Rep.  1 18. 

In  ancient  times  this  court  was  ordinarily  ex- 
ercifed  only  in  criminal  matters,  and  pleas  of  the 
crown  : and  it  awards  execution  again!!  perfons 
attainted  or  condemned  by  parliament,  or  any 
other  court,  when  the  record  is  removed,  and 
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their  .perfons  brought  thither  by  habeas,  corpus  % 
and  there  pardons  of  offenders  are  allowed,  on 
removing  the  records  and  prifoners,  (Ac.  This 
court  may  bail  any  perfon  whatfoever ; grants 
habeas  corpus's  to  relieve  perfons  wrongfully  im- 
prifoned  ; rellores  freemen  unjuftly  disfranchi- 
fed;  and  grants  prohibitions  to  keep  other  courts, 
within  their  proper  jurifdidlions,  (Ac.  4 Injl.  70. 
2 Dan v.  Abr.  279.  * 

The  court  of  B.  R.  regulates  all  the  courts  of 
law  in  the  kingdom,  fo  that  they  do  not  exceed 
their  jurifdiclions,  nor  alter  their  forms,  (Ac.  and- 
. may  grant  an  attachment  againft  any  inferior 
court,  ufurping  a jurifdidlion  not  belonging  to  it; 
but  generally  a writ  of  prohibition  is  firft  iilued 
to  fuch  court.  The  judges  of  this  court  are  the 
fovereign  juflices  and  coroners  of  the  land  : and 
their  juriididtion  is  general  over  all  England, 
which,  when  the  king  hath  appointed  them,  they 
have  from  the  law.  4 Inft.  74. 

3.  The  court  of  Cowmen  Pleas  is  one  of  the 
king’s  courts  Held  in  iVejtminfter- ball,  or  other 
certain  place  : it  is  not  to  follow  the  king  and 
his  court,  but  to  be  held  at  feme  place  certain  ; 
nor  fhall  be  removed  without  warning  by  ad- 
journment. Slat.  9 H.  3.  c.iz.(A  2 Ed.  3.  c.  11. 

.A  11  aclions  belonging  to  this  court  come  here 
cither  by  original,  as  on  arrefts  and  outlawries  ; 
or  by  privilege  or  attachment,  for  or  againft  pri- 
vileged perfons ; or  cur  of  inferior  courts  not  of 
record:  and  all  civil  caufes,  real,  perfonsl,  or 
mixed,  are  here  brought  and  determined  ; tho’ 
regularly  this  court  cannot  hold  plea  in  any  ac- 
tion real  or  perfonal,  (Ac . but  by  writ  out  of 
. ' Chancery,  returnable  here;  unkfs  it  be  by  bill 

for  or  againft  an  officer,  or  other  privileged  per- 
fon of  the  court.  4 Inft.  99,  100. 

The 
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The  Common  Pleas  is  laid  to  have  been  the 
only  court  for  real  caufes  concerning  lands  ■,  and, 
in  perfonal  and  mixed  a&ions,  it  hath  a concur- 
rent jurildidion  with  the  King’s  Bench:  but  ic 
hath  no  cognizance  of  pleas  of  the  crown ; and 
common  pleas  are  all  pleas  that  are  not  fuch. 
It’s  jurifdi&ion,  like  that  of  the  ocher  courts  at; 
IVeJfminfier , is  general,  and  extends  throughout 
England:  and  hither  fuits  are  removed  out  of 
other  courts  by  divers  writs  •,  as  by  pone , recor- 
dare,  writ  of  falie  judgment,  ific.  4 lnfi.  118. 
Fortefcue  50,  51. 

And  this  court,  befides  having  jurifdidtion  for 
punifbment  of  it’s  officers  and  minifters,  may 
grant  prohibitions  to  ,keep  temporal  and  eccle- 
fiaftical  courts  within  due  bounds.  Ibid. 

4.  The  court  of  Exchequer  is  a very  ancient 
court  of  record,  let  up  to  order  and  determine 
the  rights  and  revenues,  debts  and  duties  due  to 
the  crown,  l£c.  And  in  the  Exchequer  there  are 
divers  courts,  confifting  of  many  branches  •,  but, 
according  to  the  ufual  divifion,  it  is  divided  into 
two  patts  only,  for  difpaich  of  bulincfs.  4 Inf. 
112,  1 1 5. 

This  is  the  laft  of  the  four  courts  at  Wefimin- 
Jler ; and"  the  lord  chief  baron  and  barons  are  the 
fovereign  auditors  of  England , and  hear  and  de- 
termine all  caufes  in  law  or  equity  : for  the  ju- 
dicial part  of  the  Exchequer  is  a court  both  of 
law  and  equity  •,  the  court  of  law  being  in  the 
office  of  Pleas,  after  the  courfe  of  the  Common 
law,  coram  baronibus  •,  and  the  court  of  equity 
held  in  the  Exchequer-chamber,  before  the  lord 
treafurer,  chancellor  or  under  trealurer,  and  ba- 
rons : but  generally  before  the  barons  only,  the 
lord  chief  baron  being  the  chief  judge.  4 lnfi. 
1 1 8. 
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Here  the  proceedings  are  according  to  the 
pradtice  of  the  Chancery,  by  bill  and  anfwer ; 
but  the  plaintiff  muft  fet  forth  in  his  bill,  that 
he  is  debtor  or  accountant  to  the  king,  though 
whether  it  fo  or  not,  is  not  material : in  this 
court  the  clergy  ufually  exhibit  their  bills  for  re- 
covery of  tithes  ; and  here  the  attorney  general 
brings  bills  againft  perfons  for  any  matters  con- 
cerning the  king;  alfo  any  perfom  grieved  with 
any  profecution  on  behalf  of  the  king,  &c.  may 
bring  his  bill  againft  the  attorney  general,  and 
be  relieved  therein.  Ibid. 

In  the  court  of  law,  all  the  officers,  and 
clerks,  the  king’s  tenants  and  farmers,  all  debt- 
ors, and  accountants  of  the  Exchequer,  are  pri- 
vileged to  fue  and  implead  one  another,  or  any 
ftranger,  in  like  manner  as  in  the  King’s  Bench 
and  Common  Pleas  ; and  the  writs  of  Jubpcena 
and  quo  minos  go  into  W 'ale s,  where  no  procefs 
of  the  courts  of  B.  R.  or  C.  B.  ought  to  run, 
except  the  Capias  XJtlagatnm. 

There  is  a court  of  Exchequer-chamber , being 
the  aflembly  of  all  the  judges  of  England , for 
difficult  matters  in  law;  into  which  caufes  are 
adjourned  when  there  are  two  judges  againft 
two,  that  they  cannot  be  determined  in  other 
courts,  &c. 

5.  The  court  of  Ajfizes  is  the  court,  place  or 
time,  when  and  where  the  writs  and  proceffes 
of  afllfe  are  handled  or  taken,  before  an  affem- 
bly  cf  knights,  and  other  gentlemen,  with  the  , 
jullice  appointed,  &V.  And  aflize  is  general,  as 
when  the  juftices  go  their  feveral  circuits  with 
commiffion  to  take  all  affizes ; or  fpecial  where 
a /pedal  commiflion  is  granted  to  certain  per- 
fons, (formerly  oftentimes  done)  for  taking  an 
allife  upon  one  or  two  diffeifins  only  : and  con-  . 
• - cerning 
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cerning  the  general  afiife,  all  the  counties  of  Eng- 
land are  divided  into  fix  circuits,  and  two  judges 
affigned  by  the  king’s  commiffion  to  every  cir- 
cuit, who  hold  their  affifes  twice  a year  in  every 
county,  (except  Middlefex , where  the  king’s 
courts  of  record  do  fir,  and  where  his  courts  for 
his  counties  palatine  are  held,)  and  have  five  fe* 
veral  com  millions : 

i.  A commilfion  of  Oyer  and  Terminer,  dl- 
refted  to  them  and  many  other  gentlemen  of  the 
county,  by  which  they  are  impowered  to  try 
treafons,'  felonies,  h h.  2.  Of  Gaol-delivery , 

directed  to  the  judges  and  clerk  of  afiife  affoci- 
ate,  which  gives  them  power  to  try  every  prifo- 
ner  in  the  gaol  committed  for  any  offence  what- 
foever-,  but  none  but  prifoners  in  the  gaol.  3.  Of 
/ijfife,  directed  to  themfelves  only  and  the  clerk 
of  affile,  to  take  affifes,  and  do  right  upon  writs 
of  afiife  brought  before  them  by  fuch  as  are 
wrongfully  thruft  out  of  their  lands  and  pofief- 
fions,  &c.  4.  Of  nifi  prius , dire  fled  to  the 

judges  and  clerk  of  afiife,  by  which  civil  caufes 
grown  to  ifiue  in  the  courts  above  are  tried  in  the 
vacation  by  a jury  of  twelve  men  of  the  county 
where  the  cafe  of  a&ion  arifesj  and  on  return 
of  the  verdidt  of  the  jury  to  the  court  above,  the 
judges  there  give  judgment.  5.  A commilfion 
of  the  peace , in  every  county  of  the  circuits-,  and 
all  jultices  of  peace  of  the  county  are  bound  to 
be  prefent  at  the  affifes  ; and  Iheriffs,  &c.  Hull 
alfo  give  their  attendance  on  the  judges,  or  they 
Ih all  be  fined.  4 Infl.  158.  Bacons  Elem.  15, 
16,  (sc. 

Juftices  of  affife,  &c.  are  to  hold  their  feffions 
in  the  chief  towns  of  each  county ; and  their 
records  lhall  be  fent  into  the  Exchequer : and  if 
caufes  are  too  difficult  for  them,  they  lhall  be  re- 
K 3 ferret! 
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fcrred  to  the  juftices  of  the  Bench,  there  to  be 
ended.  St  at.  9 H.  3.  c.  12.  6 R 2.  & 9 Ed.  3. 

The  inferior  courts  in  the  county  may  be  re- 
duced to  the  heads  of, 

1.  The  County-Court. 

2.  The  Court-Leet. 

3.  The  Court-Baron. 

1.  The  County-Court  is  a court  kept  by  the 
fheriff  of  every  county,  and  divided  into  two 
forts-,  one  reraining  the  general  nan|e,  as  the 
county-court  held  every  month,  before  the  fheriff 
or  his  deputy : the  other  called  the  turn,,  held 
twice  in  every  year,  viz.  within  a month  after 
Eafter  and  Michaelmas.  Cramp.  Jurif  241. 

By  the  Common  law,  every  fheriff  ought  to 
make  his  turn  or  circuit,  throughout  all  the 
hundreds  in  his  county,  in  order  to  hold  a court 
in  every  hundred  for  the  redreffing  of  common 
grievances,  and  prefervation  of  the  peace,  fcfr. 
and  the  turn  is  the  king’s  leet  thro’  all  the  coun- 
ty ; it  being  a court  of  record,  of  which  the  fhe- 
riff is  judge  : alfo,  before  the  courts  at  IVeftmin- 
fter  were  eredted,  the  county-courts  were  the 
chief  courts  of  the  kingdom.  Clanvil , lilt.  1. 
cap.  2,  3.  Fleta,  lib.  2.  c.  62. 

But  the  power  of  the  county-court  was  much 
reduced  by  the  ftatute  of  Magna  Charta , c.  17. 
and  1 Ed.  4.  c.  1.  Ic  hath  now  the  determina- 
tion of  certain  trefpaffes  and  debts  under  40  s. 
and  this  court  holdcth  no  plea  of  arty  debtor  da- 
mage to  the  value  of  4 os.  or  more  ; nor  of  tref- 
pafs  vi  & o.rmis,  ts'e.  But  of  debt  and  other  ac- 
tions perfonal  above  that  fum,  the  fheriff  may 
hold  plea  by  force  of  a writ  of  jufticies , w hich  is 
in  nature  of  a commiffion  to  him  to  do  it.  Bril; 
c.  27  & 28.  4 Lift.  2 66. 

No 
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No  fheriff  is  to  enter  in  the  county  court  any 
plaint  in  the  ablence  of  the  plaintiff;  nor  above 
one  plaint  for  one  caufe,  on  pain  of  40  s.  and  the 
defendant  in  this  court  (hall  have  lawful  fum- 
mons,  And  out  of  the  county-court  caufes 
are  removed  by  recordare,  pone  &c.  into  K.^B. 
and  C.  P. 

2.  The  Court-leet  is  a court  of  record  inci- 
dent to  a hundred,  ordained  for  punifhing  of- 
fences againft  the  crown  ; it  is  derived  out  of  the 
Iheriff’s  turn,  and  inquires  of  all  offences  under 
treafon ; but  thofe,  which  are  to  be  p uni  fin'd 
with  lofs  of  life  or  member,  are  only  inquirable 
and  prelentable  there ; and  mult  be  certified 
over  to  the  juftices  of  aflife.  4 Injt.  261.  Slat. 

1 Ed.  3. 

And  this  court  is  called  the  view  of  frank- 
pledge , for  that  the  king  is  to  be  there  certified 
by  the  view  of  the  fteward,  how  many  people  are 
within  every  leer,  and  have  an  account  of  their 
good  manners  and  government ; and  all  perfons 
above  twelve  years  of  age,  which  have  remained 
there  for  a year  and  a day,  may  be  /worn  to  be 
faithful  to  the  king,  and  the  people  are  to  be 
kept  in  peace,  Alfo  every  one,  from  the} 

age  of  twelve  to  fixty  years,  that  dwells  within 
the  leet,  is  obliged  to  do  fuit  in  this  court;  ex- 
cept peers,  clergymen,  &c.  4 Infl.  261,  263. 

..  In  the  court-leet,  or  view  of  frank-p’edge, 
formerly  all  perfons  were  bound  with  fu«,ties  or 
pledges  for  their  truth  to  the  king : the  fteward  . 
is  here  the  judge,  as  the  fheriff  is  Jin  the  turn  ; 
and  this  court  is  to  be  kept  twice  Ja  year,  one 
time  in  a month  after  Eafier , and  the  other 
within  a month  after  Michaelmas , at  a certain 
place  within  the  precinfl : and  the  fteward  hath.. 
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power,  to  eleCt  officers,  as  conftables,  tithing* 
men,  &V.  as  well  as  puniffi  offenders.  The  ufual 
method  of  punifhment  in  the  leet  is  by  fine  and 
amercement,  and  a prefentment  here  fubjr&s  the 
party  to  them;  the  former  is  affeffed  by  the  tow- 
ard, and  the  latter  by  the  jury ; for  both  of 
which,  the  lord  may  have  an  aCfion  of  debt,  or 
take  a diftrefs.  Kitch.  70.  Co.  Lit.  115.6  Rep. 

12.  2 Injt.  199. 

This  court  inquires  of  and  punifhes  mifde- 
meanors,  incroachrr.ents,  nufances,  idc.  purpref- 
tures  in  lands  or  woods  •,  or  houles  fet  up,  or 
beat  down,  and  other  annoyances  ; bounds  taken 
away ; ways  or  waters  turned,  or  flopped ; of 
thieves,  and  hues  and  cries  rot  purfued ; of 
bloodlhed,  efcapes,  perfons  outlawed,  money 
coiners,  treafure  found  : affffe  of  bread  and  ale, 
peifons  keeping  alehoufes  without  licence;  falfe 
weights  and  meafures,  unlawful  games,  offences 
relating  to  the  game;  of  tanners  felling  infuffi- 
cient  leather ; foreftallers  and  ingroffers  of  mar- 
kets, 13c.  of  victuallers  and  labourers,  unlawful 
fifhina,  idle  perfons,  iSc.  All  which  particular 
articles  are  to  be  inquired  into  by  ftatute.  18 
Ed.  2.  14  id  15  H.  8.  2 & 3 Ed.  6.  31 

EliZ- 

And  the  lord  of  the  leet  ought  to  have  a pil- 
lory and  tumbrel,  &V.  to  punifli  offenders  ; or 
for  want  thereof  he  may  be  fined,  or  the  liberty 
feifed  y and  all  towns  within  the  leet  are  to  have 
flocks  /it  repair ; and  the  town  that  hath  none, 
lhall  forfeit  5/.  2 Danv.  Abr.  289. 

3. ' The  Court-Baron  is  that  court  which  every  < 
lord  of  a manor  (who  in  ancient  times  were 
called  baronsj  hath  within  his  own  precinCt : 
and  a court-baron  is  an  infeparable  incident  to 
a manor ; it  muft  be  held  by  prefeription,  for  it 
• cannot 
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cannot  be  created  at  this  day,  ard  is  to  be  kept 
on  fome  part  of  the  manor.  Co.  Lit.  58.  4 

Inft.  268. 

This  court  is  of  two  natures,  1.  By  the  com- 
mon law,  which  is  the  barons  or  freeholders 
court,  of  which  the  freeholders  being  fuitors  are 
the  judges.  2.  By  cuftom,  which  is  called  the 
cuftomary  court,  and  concerns  the  cuftomary 
tenants  and  copyholders,  whereof  the  lord  or  his 
fteward  is  judge:  the  court-baron  may  be  of 
this  double  nature,  or  one  may  be  without  the 
other.  The  freeholders  court  hath  jurisdiction 
for  trying  atftions  of  debt,  trefpafs,  &c.  under 
40 s.  and  may  be  held  every  three  weeks-,  be- 
ing fomething  like  the  county-court : but  on 
recovery  in  debt,  they  have  not  power  to  make 
execution,  only  to  diftrain  the  defendant’s  goods, 
and  retain  them  till  fatisfadtion  is  made.  The 
other  court-baron  is  for  taking  and  palling  of 
eftates,  furrenders,  admittances,  &V.  and  is 
kept  but  once  or  twice  in  the  year,  (ufually  with 
the  court-leet)  unlefs  it  be  on  purpofe  to  grant 
an  eftate,  and  then  it  may  be  holden  as  often 
as  required.  4 Rep.  26.  6 Rep.  12.  2 In  ft. 

119. 

In  this  court  the  homage  jury  are  to  inquire 
that  the  lords  do  not  lofe  their  fervices,  duties, 
or  cuftoms ; but  that  the  tenants  make  their 
fuits  of  court;  pay  their  rents,  heriots,  i3c. 
and  keep  lands  and  tenements  in  repair,  h fc. 
and  every  public  trefpafs  may  be  puntlhed  here 
by  amercement  or  prelenting  the  fame.  Slat. 
4 Ed.  1. 

No  fteward  of  a leet,  or  court-baron,  Ihall 
receive  profits  to  his  own  ufe,  that  belong  to  the 
lord,  on  pain  of  40/.  and  disability.  1 Jac.  1. 
c.  5. 

Next 
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Next  I fhall  mention  attornies  and  folicitcrs  in 
the  courts  of  law,  who  are  allowed,  admitted 
and  regulated, 

1.  By  the  orders  of  court  and  common 
law. 

2.  By  ancient  and  late  ftatutes. 

i.  Attornies  at  law  are  thofe  perfons  as  take 
upon  them  the  bufinefs  of  other  men,  by  whom 
they  are  retained : and  in  refpect  of  the  feveral 
Courts,  there  are  attornies  at  large;  and  attor- 
nies fpecal,  belonging  to  this  or  that  court  only. 
Rol.  Abr.  17. 

By  order  of  all  the  judges,  attornies  are  to 
be  admitted  into  lome  of  the  inns  of  court  or 
chancery,  and  take  chambers  there  or  near,  (ex- 
cept houfe- keepers  in  London  and  Wejlminjler, 
&c.)  and  none  fhall  be  fworn  an  attorney  until 
he  is  thus  admitted  : no  attorney  (hall  put  him- 
felf  out  of  the  fociety  that  he  is  of,  till  he  is  ad- 
mitted of  fome  other  fociety,  and  deliver  a cer- 
tificate thereof;  all  attornies  are  to  be  in  com- 
mons the  times  ordered  by  the  fociety  to  which 
they  belong,  and  offending  therein  (ball  be  put 
out  of  the  roll  of  attornies.  Attachments  have 
been  granted  againft  thofe  that  have  difobeyed 
this  order,  in  not  being  admitted  of  fome  inn 
of  court,  Ac.  and  attornies  may  be  committed 
for  any  ill  practices.  Ord.  Mick.  3 Ann.  Lil. 
Abr.  129,  130. 

Action  lies  for  a client  againft  his  attorney,  if 
he  appear  for  him  without  warrant ; and  if  he 
pleads  a plea,  for  which  he  hath  not  his  warrant: 
but  in  cafe  the  attorney  appears  without  war- 
rant, and  judgment  is  had  againft  his  client, 
the  judgment  lhall  ft  and  if  the  attorney  be  re- 

foonfible  ; 
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fponfible;  otherwife  if  the  attorney  be  not  re- 
fponfible.  Adfion  lies  againft  an  attorney  for 
fuffcring  judgment  againft  his  client  by  nil  dicity 
■when  he  had  given  him  a warrant  to  plead  the 
general  iffue ; though  this  is  underftood  where  „ 
it  is  done  by  covin.  Action  lies  not  for  what 
any  attorney  does  generally,  although  he  knows 
the  plaintiff  has  no  caule  of  adlion ; he  only 
adting  as  a fervant  in  the  way  of  his  profeffion. 

Danv.  Abr.  185.  ‘4  Injt.  117.  Mod.  209. 

Salk.  88. 

He  that  is  attorney  at  one  time  is  attorney  at 
all  times  pending  the  plea : and  the  plaintiff  or 
defendant  may  not  change  his  attorney,  while 
the  fait  is  depending,  without  leave  of  the  courr, 
which  would  refledt  on  the  credit  of  attornies ; 
nor  until  the  attornies  fees  are  paid  ; and  attor- 
nies and  folicitors  may  detain  writings  which 
come  to  their  hands  by  way  of  bufinefs,  till  their 
juft  fees  arc  fatisfied : if  there  be  no  fees  due, 
the  court  will  compel  the  delivery  of  them  on 
motion,  without  forcing  the  party  to  an  adtion. 

A caufe  fhall  proceed  notwithftanding  the  death 
of  an  attorney  therein,  and  not  be  delayed  on 
that  account.  Lil.  Abr.  148.  2 Keb.  273. 

Attornies  have  the  privilege  to  fue  and  be 
fued  only  in  the  court  at  Wefiminjier , where 
they  pradtife:  they  are  not  obliged  to  put  in 
fpecial  bail,  when  defendants;  but  when  they 
are  plaintiffs,  they  may  infift  upon  bail  in  * all 
cafes : and  they  fhall  not  be  chofen  into  offices 
againft  their  will,  Ventr.  299.  Ld.  Raym. 

342,  533-  2 Sira.  1141. 

* Not  unlefs  plaintiff  makes  an  affidavit  of  a debt  of 
10/.  or  upwards,  by  ftat.  12  Cio.  r;  29.  perpetuated  by 
21  Gw.  2.  t.  23, 

2.  By 
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2.  By  the  ftatutes,  the  juftires  fhall  examine 
attornies,  and  by  their  diftretion  they  Hull  be 
put  into  the  roll;  and  they  fhall  fwt-ar  to  exe- 
cute their  offices  truly,  &c.  The  number  of 
attornies  may  be  reftrained,  by  an  ncient  fla- 
tute ; and  where  they  are  unfkilful  or  infufficient, 
they  (hall  be  removed  by  the  juftices,  and  uieir 
clients  have  notice  thereof:  when  any  die,  or  ' 
ceafe  to  pra&ife,  the  juftices  fhall  appoint  otheis; 
and  if  an  attorney  be  found  notorioufly  in  the 
fault,  he  (hail  forfwear  the  court.  Slat.  4 H.  4. 
c.  18.  33  H.  6.  c.  7. 

None  fhail  be  admitted  attornies  of  any  court 
of  record,  but  thofe  that  have  been  brought  up 
in  the  faid  courts,  or  were  well  pradlifed  and 
fkilled  in  the  law,  and  of  an  honeft  difpofition; 
and  no  attorney  fhall  fuffer  any  other  10  follow 
a fuit  in  his  name,  on  pain  that  each  of  them 
fhall  forfeit  20/.  And  attornies,  foiicitors,  6?c. 
are  to  take  the  oaths  to  the  government,  under 
penalties  and  difabilities  to  praftile.  An  at- 
torney fhall  not  be  allowed  any  lees  laid  out  for 
counfel,  or  otherwife,  unlels  he  have  tickets 
thereof  figned  by  them  who  receive  fuch  fees ; 
and  attornies  fhall  give  in  true  bills  to  their 
clients  of  all  the  charges  of  fuits,  under  their 
hands,  before  the  client  fhall  be  charged  with 
the  payment  thereof;  if  they  delay  their  clients 
fuits  for  gain  ; or  demand  by  their  bills  more 
than  their  due  fees  and  difburfements,  the  clients 
fhall  recover  cofts  and  treble  damages,  againft 
them  ; and  they  fhall  be  for  ever  after  diiabled 
to  be  attornies,  &c.  3 Jac.  c.  7.  13  W.  3. 

c.  6. 

Attornies  are  to  enter  and  file  warrants  of 
attornies,  in  every  fuit,  on  pain  of  10/.  and 
irjiprifonment : and  the  plaintifi’s  attorney  is 

to 
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to  file  his  warrant  the  term  he  declares,  and  the 
defendant  his  the  term  he  appears.  If  any  who 
hath  bem  convidted  of  forgery,  perjury,  or 
common  barretry,  fhall  pradtife  as  an  attorney 
or  folicitor  in  any  fuit  or  adtion  brought  in  any 
court;  on  complaint,  the  judge,  where  fuch 
adlion  fhall  be  depending,  hath  power  to  tranf- 
port  the  offender  for  feven  years,  by  fuch  ways, 
and  under  fuch  penalties  as  felons.  4 Ann.  c.  16. 
12  Geo.  c.  29.  perpetuated  by- 21  Geo.  2.  c.  3. 
Stra.  633.  Mofeley  68.  Barnes's  Notes , C.  P. 
91.  Comb.  348.  Salk.  89.  2 Stra.  1056, 

Andr.  276. 

All  attornies  and  folicitors  fhall  be  fworn,  ad- 
mitted and  inrolled  by  the  judges,  before  allow- 
ed to  fue  out  writs  in  the  courts  at  fVeftminJler , 
Sc.  and  every  writ  ferved  on  a defendant,  fhall 
be  indorfed  with  the  name  of  the  attorney  by 
whom  fued  forth  ; and  fworn  attornies  permit- 
ting others  to  fue  forth  writs  in  their  names,  to 
be  difabled : for  the  future,  no  perfons  fhall 
pradtife  but  fuch  as  have  ferved  a cierkfhip  and 
five  years  to  an  attorney,  Sc.  duly  fworn  and  1 
admitted ; and  fhall  be  examined,  fworn  and 
admitted  in  open  court ; and  attornies  fhall  not 
have  more  than  two  clerks  at  one  time,  Sc. 
perfons  fworn  as  attornies,  may  be  admitted  fo- 
licitors in  courts  of  equity:  and  attornies  or  fo- 
licitors fhall  not  bring  any  adtion  for  fees  till  a 
month  after  delivery  of  their  bills  fubfcribed 
with  their  hands ; alfo  the  parties  chargeable 
may  get  them  taxed  in  the  mean  time,  and  up- 
on the  taxation  the  fum  remaining  due  is  to  be 
paid  in  full  of  the  faid  bills  •,  or  in  default,  the 
party  fhall  be  liable  to  attachment,  Sc.  but  if 
any  bill  is  reduced  a fixth  parr,  the  attorney 
mufl  pay  the  cofts  of  taxation.  2 Geo.  2.  c.  23. 
perpetuated  by  30  Geo.  z>  c,  19.  feft.  75. 
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The  judges  of  any  court  of  record  may  not’ 
admit  any  greater  number  of  attornies,  than  by1 
the  ufages  of  fuch  court  hath  been  accuftonv 
ed  : and  if  any  perfon  fhall  fue  out  any  writ,  or 
defend  an  adion  in  any  courts  of  law  or  equity, 
as  an  attorney  or  folicitor,  for  any  gain  or  fee, 
without  being  admitted  and  inrolled,  he  lhall 
forfeit  50  /.  and  be  incapable  to  maintain  an 
adion  for  fee  or  reward  ; the  penalty  to  be  re- 
covered by  adion  of  debt,  bill,  plaint,  &c. 
Slat.  ibid.  ■ ■ 

In  order  to  trials  in  courts,  afcer  attornies 
and  other  pradifers  therein,  I am  to  confider 
of, 

• ** 

1.  Juries,  to  try  caufes.  * 

2.  Witnefles,  and  other  evidence  necdTary. 

1.  Jury  fignifies  a certain  number  of  men, 
fworn  to  enquire  of  matter  of  fad,  and  declare 
the  truth  upon  fuch  evidence  as  lhall  be  deliver- 
ed them  in  a caufe.  And  there  are  two  forts 
of  juries  in  criminal  cafes ; a grand  jury , which 
ufually  conftfts  of  twenty-four  men  of  greater 
quality  than  the  other;  and  a petty  jury , con- 
fiding of  twelve  men,  called  the  jury  of  life  and 
death:  the  grand  jury  finds  the  bills  of  indid- 
ment  againft  criminals  : and  the  petty  jury 
convids  them  by  verdid,  in  the  giving  where- 
of all  the  twelve  mull  agree ; and  according  to 
the  verdid  the  judgment  pafleth.  All'o  befides 
the  common  jury  in  civil  cafes;  there  is  a fpe - 
cial  jury,  in  caufes  of  conlequence,  tried  at  the 
bar,  when  the  court  makes  a rule  for  the  fecon* 
dary  to  name  forty-eight  freeholders,  and  each 
party  is  to  ftrike  out  twelve,  one  at  a time,  and 
the  remainder  to  be  the  jury  for  the  trial;  A 

jury 
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jury  of  merchants  may  be  returned  to  an  iflue 
between  two  merchants  touching  merchants, 
affairs:  and  where  an  alien  is  plaintiff  or  defend- 
ant, the  jury  fhall  be  half  foreigners  and  half 
EngHjhy  per  medietatem  lingua  ; but  ’tis  not  ne- 
ceffary  that  the  foreigners  be  all  of  the  fame 
country.  Co.  Lit.  154.  3 Inft.  30,  221.  LiL 
Abr . 125. 

By  the  common  law  jurymen  are  to  be  re- 
turned, in  all  cafes,  for  trial  of  general  i flues, 
from  the  county  where  the  fact  was  done : and 
they  are  to  be  freemen,  indifferent,  and  not 
outlawed,  or  infamous ; men  attainted  of  any 
crime  ought  not  to  ferve  on  juries,  nor  aliens 
generally;  and  infants,  perfons  feventy  years 
old,  clergymen,  apothecaries,  i£c.  are  exempt- 
ed by  law  from  ferving  upon  juries.  By  fia- 
tute,  jurors  impanelled  fhall  be  the  next  neigh- 
bours, moft  fufficient  and  leaft  fufpicious or 
the  officer  fhall  forfeit  double  damages : and 
their  qualification,  which  was  formerly  but  40.x. 
per  annum  eftate,  is  10/.  per  annum  freehold  or 
copyhold,  within  the  fame  county ; and  talefi- 
men  5/.  a year.  S.  P.  C.  154.  3 Inft.  221. 

2 Inft.  447.  Stat.  1 3 Ed.  x.  4 fs?  5 IV.  £s?  M. 
c.  24. 

The  conftables  of  parifhes  at  Michaelmas 
quarter- feflions  yearly,  are  to  return  to  the  juf- 
tices  of  peace  there,  lids  of  the  names  and  places 
of  abode  of  perfons  qualified  to  ferve  on  juries, 
between  the  age  of  twenty-one  and  feventy,  at- 
tefted  upon  oath,  on  pain  of  forfeiting  5/.  and 
the  juftices  of  peace  fhall  order  the  clerk  of  the 
peace  to  deliver  a duplicate  of  thofe  lifts  to  the 
fheriff,  &c.  from  which  they  are  to  make  their 
panels  of  jurors:  but  no  fheriff,  or  bailiff,  &V. 
fhall  return  any  perfon  to  ferve  on  a jury,  unlefs 
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he  hath  been  fummoned  fix  days  before  the  day 
of  appearance,  fsfr.  And  if  a trial  is  for  any 
thing  which  concerns  the  Iheriff  or  under-lheriffi 
•he  coroner  is  to  return  the  jury  : the  procefs  to 
bring  in  a jury  in  B.  R.  is  a diftringas , and  in 
C.  B.  venire  fac.  and  then  habeas  corpora  jura - 
tor\  to  bring  in  the  jury.  St  at.  4 & 5 IV.  & 
M.  c.  24.  7 8 IV.  3.  c.  32.  3 Am.  c.  18: 

2 Ul.  Abr.  126. 

Lifts  of  jurors,  qualified  according  to  the  atfts 
of  4&?  5 W.&  M.  and  7 & 8 IV.  3.  lhall  be 
made  and  given  in  from  the  rates  of  each  parifh, 
and  fixed  on  the  doors  of  churches,  &c.  twenty 
days  before  the  feaft  of  St.  Michael , that  notice 
may  be  given  of  perfons  qualified  omitted,  or  of 
perfons  inferted  who  are  not  fo,  &c.  and  the  lifts 
being  fet  right  by  the  juftices  of  peace  in  quar- 
ter fcfiions,  duplicates  are  to  be  delivered  to  the 
iheriffs  of  counties,  by  the  clerks  of  the  peace; 
the  names  contained  in  which,  with  the  addi- 
tions of  the  perfons,  lhall  be  entered  alphabeti- 
cally by  the  Iheriffs  in  a book,  and  none  others 
to  ferve  on  juries,  Csfc.  If  any  Iheriff,  or  other 
officer,  lhall  return  other  perfons  ; or  the  clerk 
of  affile  record  any  appearance  when  the  party 
did  not  appear,  they  lhall  be  fined  by  the  judges 
not  exceeding  10/.  nor  lefs  than  40  s.  The 
like  penalty  for  Iheriffs  taking  money  to  excufe 
perfons  from  ferving ; and  the  judges  may  fine 
the  Iheriffs,  &?c.  not  above  5/.  for  returning  ju- 
rors who  have  ferved  two  years  before  in  any 
county,  except  of  Tork,  &c.  In  the  county  of 
Middlefex , no  perfon  lhall  be  returned  as  a juror, 
that  hath  ferved  two  terms  before.  Slat.  3 Geo.  2, 
c.,25.  4 Geo.  2.  c.  7. 
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On  the  return  of  writs  of  venire  facias , (he-  ^ h«*  been 
riff's  are  to  annex  thereto  a panel,  or  little  piece  *!e,d  rinc<: thl* 
of  parchment,  of  the  names  of  a competent  tal(s  (ircum_ 
number  of  jurors  named  in  the  lifts,  not,lef3 jiantibus  was 
than  48,  nor  more  than  72;  (without  direction  allowable up- 
of  the  judges)  who  fhall  be  fummoned  to  ferveon  fp^ci  I ju- 
at  the  aflile,  (3  c.  and  the  names  of  the  perfons  mond^Ch^* 
impanelled  fhall  be  written  in  diftinCt  pieces  of  juft.  ’ 
paper,  and  delivered  by  the  under  fheriff  to  the  2 Kei.  77. 
judge's  marftial,  and  he  is  to  caufe  them  to  be  P1-  39* 
rolled  up  and  put  together  in  a box-,  and  when  * &el]' L* 
any  caufe  fhall  be  brought  on,  fome  indifferent  ^Bac?  Abr/* 
perlon  (hall  in  open  court  draw  out  twelve  of  24.8. 
the  faid  papers  of  names,  one  after  another, 
who,  not  being  challenged,  are  to  be  the  jury  to 
try  the  caufe;  but  if  any  are  challenged,  or 
do  not  appear,  then  a further  number  is  to  be 
drawn  till  there  be  a full  jury,  £5 and  their 
names  after  fworn  fhall  be  kept  apart  in  fome 
other  box  or  glafs,'  till  they  have  given  in  their 
verdiCt;  and  then  thefe  names  fhall  be  rolled 
up  again,  and  returned  to  the  former  box,  to 
be  kept  with  the  other  names,  as  long  as  any 
caufe  remains  for  trials : and  if  a caufe  comes 
on  before  the  jury  in  any  other  fhall  have  given 
their  verdict,  the  court  fhall  order  twelve  of  the 
refidue  of  the  papers  to  be  drawn,  (3c.  Jurors 
whofe  names  fhall  be  drawn,  if  they  do  not  ap- 
pear after  three  times  called,  upon  oath  made 
that  they  were  lawfully  fummoned,  -fhall  forfeit 
not  above  5 /.  nor  under  40a.  Slat.  3 Geo.  2, 
c-  25- 

In  trials  of  iffues  on  indictments,  (sc.  and  all  There  can  be 
aCtions  whatfoever,  the  courts  at  Weftminfier no  fPec',!  ju- 
may  order  a fpecial  jury  to  be  ftruck,  as  on 
trials  at  bar,  upon  motion  in  behalf  of  the  king,  trearon  or  fe. 
or  of  any  plaintiff  or  defendant;  and  when  or-  lony,  21  Vin. 
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dered  by  rule  of  court  in  caufes  arifing  within 
any  city,  &c.  the  jury  fliall  be  taken  out  of 
lifts#or  books  of  perl'ons  qualified,  which  are  to 
be  brought  by  the  fheriffs,  £$c.  before  the  pro- 
per officer,  as  the  freeholders  book  is  for  caufes 
arifing  in  counties.  Perfons  who  have  eftates, 
held  for  500  years,  or  99  years,  or  other  term 
determinable  on  lives,  of  the  yearly  value 
of  20  /.  are  declared  qualified  to  ferve  on  juries, 
and  to  be  inferted  in  the  freeholders  book,  &c. 
And  leafeholders  on  leafes  where  the  rent  amounts 
to  50/.  a year,  are  liable  to  ferve  as  jurors  in  the 
county  of  Middlesex:  and  (heriffs  of  any  county 
or  city  (hall  not  impanel  perfons  on  any  jury  for 
the  trial  of  capital  offences,  who  would  not  be 
qualified  to  ferve  in  civil  caufes.  In  London , 
jurors  are  to  be  houfekeepers  that  have  lands  or 
goods  of  1 00/.  value,  who  may  be  examined 
on  oath,  &c.  Ibid. 

By  flat.  6 Geo.  2.  c.  37.  the  a£ts  of  3 Geo.  2. 
c.  25.  4 Geo.  2.  c.  y.  for  the  regulation  of 

juries,  are  made  perpetual:  and  the  juflices  of 
the  fefiion  or  affizes,  for  the  counties  palatine 
of  Chejler,  Lancafter  and  Durham , on  motion 
in  behalf  of  his  majefty,  or  any  profecutor  * 
or  defendant  in  any  indictment  or  information, 
&c.  may,  if  they  think  fit,  order  a jury  to 
be  (truck  before  the  officers  of  each  court,  in 
fuch  manner  as  fpecial  juries  in  the  courts  at 
Wejtminjier. 

* The  party  who  (hall  by  virtue  of  3 Geo. 

: * 2.  chap.  25.  or  6 Geo.  2.  chap.  37.  apply  for 

* a fpecial  jury,  (hall  not  only  pay  the  fees  for 
‘ (hiking  iuch  jury,  but  (hall  pay  all  the  ex- 

* pences,  occafioned  by  the  trial  of  the  caufe  by 

* fuch  fpecial  jury,  and  (hall  not  have  any  other 
' * allowance  for  the  fame  upon  taxation  of  cofts, 

* than 
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* than  fuch  party  would  be  intitled  unto,  in 
‘ cafe  the  caufe  had  been  tried  by  a common 

* jury  unlefs  the  judge  before  whom  the  caufe 

* is  tried,  immediately  after  the  trial  certify  in 
‘ open  court  under  his  hand  upon  the  back  of 

* the  record,  that  the  fame  was  a caufe  proper 

* to  be  tried  by  a fpecial  jury.’  Stat.  24  Geo.  2. 
c.  18.  fet 1.  r. 

* No  perfon  who  ferves  upon  any  jury  ap- 
‘ pointed  by  authority  of  the  laid  abts,  fhall 
' take  for  ferving  on  fuch  jury  more  than  the 

* fum  which  the  judge  who  tries  the  ififue  thinks 
‘ reafonable,  not  exceeding  one  pound  one  fhil- 

* ling,  except  in  caufes  wherein  a view  isdireded.’ 
Ibid.  fell.  2. 

* To  prevent  delays,  where  a peer  is  party  by 
' challenges  to  the  array  for  want  of  a knight 

* being  returned  on  the  panel,  no  challenge 

* fhall  be  taken  to  any  panel  of  jurors,  for  want 

* of  a knight  being  returned  in  fuch  panel,  nor 

* any  array  quafhed  by  reafon  of  any  fuch  chal- 

* lenge.’  Ibid.  fe£l.  4. 

‘ Every  perlon  duly  impanelled  and  fummon- 

* ed  to  ferve  upon  any  jury  for  the  trial  of  any 

* caufe  to  be  tried  in  any  court  of  record  within 

* the  city  of  London , or  in  any  other  city  or 
‘ town  corporate,  liberties  or  franchifes  within 

* England , who  (hall  not  appear  and  ferve  on 
‘ fuch  jury  (after  being  called  three  times,  and 

* on  proof  on  oath  of  the  perfon  fo  making  dc- 

* fault,  having  been  duly  fummoned)  lhall  for- 

* feit  for  every  fuch  default,  fuch  fine  not  ex- 

* ceeding  40 s.  nor  lefs  than  20  s.  as  the  judge 
< of  the  refpedtivc  courts  wherein  fuch  defaulc 

* is  made  (hall  impofe,  unlefs  fome  juft  caufe 

* for  fuch  defaulter’s  abfence  be  made  appear 

L 2 * by 
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* by  oath  or  affidavit  to  the  fatisfadtion  of  the 
‘ judge.’  29  Gee.  2.  chap.  19.  fell.  1. 

The  plaintiff  or  defendant  in  a caufe  may 
ufe  their  endeavours  for  a juryman  to  appear,' 
but  not  one  who  is  party  to  the  fuit.  If  a 
juror  appears,  and  refukth  10  be  fworn,  or  to 
give  any  verdidt  ; and  if  he  endeavours  to  im- 
, pofe  upon  the  court,  or  is  guilty  of  3ny  mifbe- 
haviour  after  departure  from  the  bar,  he  may 
be  fined,  and  attachment  iffue  agatnft  him  : 
and  if  a juryman  withdraw  from  his  fellows,  or 
keep  them  from  giving  their  verdidt,  without 
alledging  anv  realons  for  it,  he  fhall  be  fined ; 
not  if  he  diff.  r from  them  in  judgment.  Moor 
8b’2.  Ly  53. 

Jurors  are  not  to  meddle  with  any  matters 
which  are  not  in  iffue ; they  are  fineable  if  un- 
lawfully dealt  with  to  give  their  verdidt ; though 
they  are  not  fineable  for  giving  a verdidt  con- 
trary to  the  evidence,  or  againit  the  diredtion 
of  the  court;  for  the  law  fuppofes  the  jury  may 
have  fome  other  evidence,  than  what  was  given 
in  court ; and  they  may  not  only  find  things  of 
their  own  knowledge,  but  they  go  according  to 
their  confciences:  but  in  a civil  caufe,  an  attaint 
will  lie  againit  them,  if  they  give  a falfe  or  cor- 
rupt verdidt.  3 Leon.  147.  Vaugb.  144,  149, 
* 53- 

If  the  jury  take  upon  them  the  knowledge  of 
the  law,  and  give  a general  verdidt,  it  is  good  ; 
but  in  cafes  of  difficulty  they  may  find  the  fpe- 
cial  matter,  and  leave  it  to  the  judges  to  deter- 
mine what  law  is  upon  the  faff.  And  after 
the  evidence  is  given,  the  jury  are  to  be  kept 
together  till  they  bring  in  their  verdidt,  with- 
out meat,  drink,  fire  or  candle,  otherwile  than 
with  leave  of  the  court;  and  the  court  may 

not 
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not  give  them  leave  to  eat  or  drink,  out  of 
court:  if  jurors -after  lworn  eat  or  drink,  tho* 
the  verdift  be  good,  they  are  fineable ; and  if 
it  be  at  the  charge  of  either  party,  the  verdidt 
is  void.  When  a juror  is  fworn,  he  may  not 
go  from  the  bar  until  the  evidence  is  given,  for 
any  caufe  whatfcever,  without  leave  of  the  court, 
and  having  a keeper  with  him : and  when  the 
jury  are  gone  from  the  bar,  a witnefs  may  not 
be  called  by  them  to  repeat  the  fame  evidence 
he  gave  in  court.  Co.  Lit.  227.  Dalif.  10. 
Gro.  JaC.  21.  2 Lil.  Abr.  123,  127. 

In  capital  cafes  a verdidl  muft  be  actually 
given  by  jurors;  and  if  the  jury  do  not  agree 
upon  it,  they  may  be  carried  round  the  circuits, 
and  fhall  not  be  difeharged  till  they  do : in  civil 
cafes  it  is  otherwife,  as  where  there  are  non- 
fuits,  lAc.  2nd  oftentimes  in  a civil  cafe,  when 
the  evidence  hath  been  heird,  the  pat  ties  doubt- 
ing of  the  verdict  do  confent  that  the  jury  fhall 
be  drawn  or  difeharged.  Jurors  by  the  common 
law  are  liable  to  no  prolecution  tor  giving  their 
verdidt  except  by  way  of  attaint;  in  which  cafe 
being  found  guilty  they  are  punifhable  by  lofs 
of  lands  and  goods,  their  houfes  to  be  ralcd, 
and  their  bodies  call  into  prifon ; and  the  party 
is  to  be  reftored  to  all  that  he  loft  by  their  falfe 
verdidt ; but  this  is  altered  by  the  ftatute  23  H. 
8.  c.  3.  Co.  Lit.  227,  154.  2 Hawk.  P.  C, 

14  7- 

If  a juror  takes  any  thing  of  either  party,  to 
give  his  verdidt,  he  fhall  pay  ten  times  as  much 
as  taken ; or  fuffer  a year’s  imprifonment : and 
a juryman  guilty  of  bribery  is  difabled  to  be  of 
any  alfifes  or  juries,  and  to  be  imprifoned  and 
raniomed  at  the  king’s  will ; alfo,  being  accufed 
of  this,  may  be  tried  prefently  by  a jury  then 
L 3 taken. 
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taken.  But  jurymen,  where  there  is  a full  jury, 
and  they  try  the  caufe,  are  to  have  their  charges 
allowed  them.  Slat.  38  Ed.  3.  c.  12.  5 Ed.  3. 

and  34  Ed.  3.  2 L/7.  125. 

The  challenge  of  jurors  is  in  refpeCt  of  partia- 
lity, or  default  of  the  fheriff,  by  reafon  of  kin- 
dred, (s?c.  to  the  plaintiff  or  defendant ; or 
where  one  of  the  parties  is  of  affinity  to  any  ju- 
ror ; a juior  hath  given  a verdidt  before  in  the 
fame  caule,  or  if  he  hath  been  an  arbitrator 
therein,  (sc.  And  jurors  may  be  challenged  for 
defeft  of  age,  or  want  of  eftate  *,  and  being  con- 
victed of  felony,  perjury,  &c.  Plcwd.  425.  Hob. 

294.  z+Rol.  Abr.  636,  (sc.  Co.  Lit.  mz. 

2.  A witnels  is  one  that  proves  and  makes  out 
any  thing  to  a jury  on  a trial,  by  lawful  tefti- 
mony  ; and  ought  to  be  an  indifferent  perfon  to 
each  party,  and  not  concerned  in  the  caufe: 
and  evidence  is  ufed  for  lome  proof  by  men  on 
oath,  or  by  writings  or  records  j it  is  called 
evidence,  as  thereby  the  point  in  iffue  is  made 
evidence  to  the  jury.  Co.  Lit.  283. 

As  to  perfons  who  may  or  may  not  be  wit- 
neffes : an  alien,  * infidel,  (not  a Jew  who  may 
be  fworn  on  the  Old  Teftament)  a perfon  of  non- 
fane memory , one  interefted  in  the  fuit,  affwife 
for  or  againft  her  hufband,  (except  in  cafes  of 
treafonj  perfon  convided  of  felony,  or  perjury, 

(£c.  may  not  be  witneffes  in  a caufe  : but  kinf- 
men,  though  never  fo  near,  tenants,  fervants, 
matters,  anomies  for  their  clients,  and  all  others 
that  are  not  infamous,  which  want  not  urrder- 
itanding,  or  are  not  parties  in  intereft,  may  be 

* 2 Eq.  Caf.  Abr.  397.  pi  15.  2 Stra,  1104.  Jetrn 

Contrary. 

f Wite’j  declaration  where  evidence  agaieft  her  bufband. 
gtr*.  537, 

. witneffes } 
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witnefles ; though  the  credit  of  fervants  is  left 
to  the  jury.  A judge  who  is  to  try  the  perfon, 
may  give  teftimony  going  off  from  the  bench  : 
and  a juror  may  be  a witnefs,  as  to  his  parti- 
cular knowledge;  but  then  it  mull  be  on  exa- 
mination in  open  court,  not  before  his  brother 
jurors.  Members  of  corporations  will  not  be 
generally  admitted  to  be  witnefles  in  a caufc 
that  concerns  the  corporation ; though  inhabit- 
ants that  are  not  freemen  will  be  allowed : a 
counfellor,  attorney,  or  folicitor,  is  not  to  be 
examined  as  a witnefs  againft  their  clients,  be- 
ing obliged  to  keep  their  fecrets ; but  of  their 
own  knowledge  before  retained,  not  as  counfel, 
attorney,  tec.  that  they  may  be  examined.  Co. 

Lit.  6.  4 InJl.  279.  2 Rol.  Abr.  685.  2 Hawk. 

432.  2 Lev.  231.  Venlr.  197.  2 Bac.  Abr. 

286,  tAc. 

In  cafe  divers  perfons  are  made  parties  to  a 
fuit,  and  fome  found  not  guilty,  they  may 
be  witnefles  in  the  caufe.  A man  that  hath  a 
legacy  given  by  will,  is  not  a good  witnefs  to 
the  will  •,  but  he  may  releaie  his  legacy,  and 
then  he  (hall  be  a witnefs : a perfon  who  claims 
any  benefit  by  a deed,  may  not  prove  that  deed, 
in  regard  of  his  intereft;  and  one  any  ways  con- 
cerned in  the  fame  title  of  land  in  quefiion,  will 
not  be  permitted  to  be  a witnefs  in  the  fuit  de- 
pending. But  in  criminal  cafes,  as  of  robbery 
on  the  highway,  in  adlion  againft  the  hundred  ; 
in  rapes  of  women,  or  where  a woman  is  mar- 
ried by  force,  iAc.  a man  or  woman  may  be  a - 
witnefs  in  their  own  caufe : fo  in  private  noto- 
rious cheats,  where  no  perfons  elfe  can  be  wit- 
nefles, but  thofe  who  fuffer.  2 Lil.  Abr.  704, 

705.  2 Rol.  625.  Venlr.  243.  Salk.  286. 

Z Ld.  Roym.  117  9. 
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If  one  by  judgment  hath  flood  in  the  pillory, 
or  been  whipt;  for  this  infamy  he  (hall  not  be 
allowed  to  give  evidence,  whilft  the  judgment 
is  in  force  : but  the  record  of  conviction  muft 
be  produced ; and  you  may  not  afk  the  witnefs 
any  qucftion  to  accufe  himfelf,  though  his  cre- 
dit and  character  in  general,  may  be  impeach- 
ed by  other  wtrnefles  fo  as  not  to  make  proof  of 
particular  crimes  whereof  he  hath  not  been  con- 
victed. Although  judgment  of  the  pillory  in- 
fers infamy  at  common  law;  by  the  civil  and 
canon  law  it  is  no  infamy,  unlels  the  caufe  for 
which  the  perfon  was  convidted  was  infamous: 
;ind  it  hath  been  adjudged,  that  ’tis  not  (landing 
in  the  pillory,  difables  a perfon  to  give  evidence ; 
but  the  handing  there  upon  a judgment  forfome 
infamous  crime,  as  forgery,  £s fc.  If  for  a libel, 
a man  may  be  a witnefs ; and  lb  in  other  cafes, 
when  he  is  pardoned.  3 Inji.  219.  3 Lev.  426, 
427.  5 Mod.  1 6,  74.  3 Neff  /ibr.  557. 

The  teftimoriy  of  one  fingle  witnefs  to  a jury 
is  fuff.cient;  and  one  witnefs  is  enough  for  the 
king  in  all  caufes,  except  for  treafon,  where 
there  muft  be  two  witnefTes:  for  the  common 
law  required  not  a certain  number  of  witnefles; 
but  they  are  required  by  (latute  in  fome  cafes. 
And  if  a witnefs,  ierved  with  procefs,  refufed  to 
appear  and  give  evidence  in  a criminal  caufe, 
the  cou-t  may  put  oft  the  trial,  and  grant  * at- 
tachment againft  him : in  a civil  caufe,  if  any 
witnels  refuie  to  appear,  being  tendered  reafon- 
able  charges,  and  having  no  lawful  excufe,  ac- 
tion of  the  cafe  may  be  brought,  whereupon 
10/.  damages,  and  other  recompence  to  the 

* Stra.  510,  2 Stra.  810.  2 Ld.  Raya.  1528. 

Bernard.  K.  B 45.  2 Stra.  1054. 
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party,  (hall  be  recovered.  And  a feme  covert 
not  appearing,  aftion  lies  againft  the  hufband  and 
her.  3 Inft.  26.  7>s».  1 12.  Stat.  5 Eliz.  c.  9. 

perpetuated  by  29  Eliz.  c.  5.  ft?  21  Jac.  c.  28./  8. 

Evidence  by  writings  and  records  is  where 
afts  of  parliament,  ftatutes,  judgments,  fines  and 
recoveries,  proceedings  of  courts  and  deeds,  &c. 
are  admitted  as  evidence  in  a caufe. 

General  afts  of  parliament  may  be  given  in 
evidence,  upon  the  ftatute  book,  and  need  not  be 
pleaded  •,  but  where  there  is  a private  aft,  a copy 
of  it  muft  be  examined  by  the  records  of  parlia- 
ment, and  it  ought  to  be  pleaded  : records  and 
'inrolments  prove  themfelves ; and  a copy  of  a 
record  fworn  to  may  be  allowed  as  evidence : 
the  part  indented  of  a fine  is  the  ufual  evidence 
that  there  is  fuch  a fine  •,  tho*  it  is  faid,  the  fine 
muft  be  fliewed,  with  the  proclamations  under 
feal.  A record  of  an  inferior  court  hath  been 
rejefted  in  evidence ; and  the  party  put  to  prove 
what  was  done  : an  ancient  deed  proves  itlelf, 
pofiefiion  having  gone  accordingly  ; but  later 
deeds  are  to  be  proved  by  witnefies  ; and  if 
they  are  dead,  their  hand-writing  muft  be  prov- 
ed. Although  a feal  is  broken  off,  a deed  may 
be  evidence  ; but  it  cannot  be  proved  by  a coun- 
terpart or  copy,  when  the  original  is  in  being, 
and  may  be  had  ; if  it  be  burnt,  &c.  the  judges 
may  allow  proof  by  witnefles,  that  there  was 
fuch  a deed,  and  this  be  given  in  evidence.  Co. 

Lit.  117,  262.  10  Rep.  92.  2 Rol.Abr.  574. 

2 Injl.  1 1 8.  Lev.  25. 

A writing  allowed  to  be  read,  to  prove  one 
part  <5f  an  evidence,  may  be  read  to  prove  any 
other  part  of  the  evidence  given  to  a jury,  and 
if -a  copy  is  permitted,  it  muft  be  the  intire  copy 
of  the  whole,  that  the  court  may  judge  of  it. 
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The  probate  of  a will  is  admitted  as  evidence 
for  perfonal  eftate;  but  if  title  of  land  is  made 
under  the  will,  it  muft  be  fhewn,  not  a copy  of 
it,  or  the  probate,  if  the  will  is  proved  in 
Chancery,  copies  of  the  proceedings  there  will 
be  evidence.  Of  things  done  in  a foreign  coun- 
try, the  teftimony  of  a publick  notary  is  good 
evidence.  JJl.  Abr.  548.  2 Rol.  678.  6 

jRfp.  57. 

Depofitions  of  witneflfes  in  Chancery,  between 
the  fajpe  parties,  may  be  evidence  at  law,  2 Bac. 
Abr.  3 1 4.  but  in  a court  of  Common  lawj  a de- 
cree in  Chancery  is  no  evidence : the  depofitions 
before  a coronor  have  been  admitted  as  an  evi- 
dence, the  witnefies  being  dead  ; depofitions  in 
the  ecckfialtical  court  cannot  be  given  in  evi- 
dence, tho*  a fentence  may  in  a caule  of  tithes, 
church-books  are  not  allowed  as  evidence 
yet  fome  fay  they  may : a fhop  book  is  evi- 
dence, but  not  after  2 year  for  goods  fold,  &c. 
unlefs  it  be  in  buying  and  felling,  between  one 
tradeih  an  and  another.  An  almanack,  wherein 
the  father  had  writ  the  nativity  of  his  ion,  was 
held  evidence  to  prove  his  fon’s  non-age;  and  an 
infcription  on  a grave- Hone,  had  been  judged 
good  to  make  a pedigree  for  the  heir.  Trials 
per  pais  167,  207,  235.  Lev.  180.  7 Jac, 

c.  12.  T.  Raym,  84.  5 Mad.  10. 

Matter  of  faft  fhall  be  given  in  evidence  at  a 
trial  i in  debt,  a releale  may  be  given  in  evi- 
dence, on  nil  debet ; and  entry  and  expulfion,  in 
debt  for  rent,  Cfc.  On  the  general  ifiue,  fraud 
may  be  given  in  evidence : but  many  things  are 
to  be  pleaded ; and  cannot  be  given  in  evidence, 
upon  Not  guilty.  By  ftatute,  juftices  of  peace, 
conftables,  cs fc.  may  plead  the  general  iflue,  and 
yet  give  the  fpecial  matter  in  evidence  in  their 
juftification.  Vaugb,  443,  147.  4 Mod.  18. 
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Trials  per  pais  404.  Slat.  Jac,  c.  5.  (perpe- 
tuated by  2 1 Jac.  c.  12.)  21  Jac.  c.  12. 

Form  of  a writ  of  fubpeena  for  witnefles 
to  teftify. 

GEORGE  the  Third)  by  the  grace  of  God> 
king  of  Great  Britain,  &c.  To  T.  F.  M.  H. 
and  N.  J.  fVe  command  you , and  every  of  you , 
firmly  enjoining  you , that , laying  aftde  all  and  all 
manner  of  buftnejfes  and  excufes  whatfoever,  you  and 
every  of  you  be  before  our  faithful  and  well  beloved 
William  Earl  Mansfield,  our  chief  jujlice  appoint- 
ed to  hold  pleas  in  our  court  before  us , on  the  — — 
day  of  &c.  next  following , at  Guildhall,  Lon- 
don, &c.  to  teftify  all  and  fmgular  thofe  things , 
which  you  or  either  of  you  fhall  know , in  a certain 
caufe  now  depending  and  undetermined  in  our 
court  before  us,  between  A.  B.  plaintiff  an  : C.  D. 
defendant , in  a plea  of  debt , &c.  and  on  that 
day  to  be  tried  by  a jury  of  the  county ; and  this 
you  and  every  of  you  are  by  no  means  to  omit,  under 
the  penally  of  one  hundred  pounds.  Witnels,  c3c. 

If  it  be  at  the  ajfizes , then  it  mud  be  ■,  that  you 
and  every  of  you  be  in  your  proper  per  font  before  our 
juftices  of  the  affizes  appointed  to  be  held,  in  the 
county  of  W.  on  the  — day  of,  See.  next  following , 
at.  See.  in  the  county  aforefaid,  to  teftify , See. 

I 

A fubpoerta  ticket  for  a vvitnefs  to  appear. 

Mr.  M.  H. 

BY  virtue  of  a writ  of  fubpoena  to  you  and 
others  dir  elded,  and  herewith  fhewn  unto  you , 
you  are  perfonally  to  be  and  appear  before  William 
Earl  Mansfield,  chief  juftice.  See.  Or  before  his 
majefty's  juftices  of  ajjize,  on  the  — • day  of.  See. 
next,  being  See.  at  ten  of  the  clcck  in  the  forenoon 
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of  the  fame  day , at  the  court  then  to  he  holden  at, 
&c.  in  the  county  of  W.  to  leflify  the  truth , accor- 
ding to  your  knowledge,  in  a certain  caufe  now  de- 
fending, and  then  and  there  to  be  tried  between  A. 
B.  plaintiff,  and  C.  D.  defendant , in  a plea  of,  &c. 
on  the  part  of  the  plaintiff  and  hereof  you  are  not 
to  fail,  on  fain  of  one  hundred  pounds.  Dated 
the — day  of,  &c.  in  the— year  of  the  reign  of  the 
lord  George,  He.  and  in  the  year  of  our  Lord 
17—. 

The  head  trial,  in  purfuance  of  my  prefent 
method,  I fhall  divide  into, 

1.  Things  to  be  known  preparatory  thereto. 

2.  The  form  of  trial  in  the  courts  of  Weft- 
minfter. 

3.  How  trials  are  managed  at  the  afiizes. 

4.  New  trials  and  executions,  £s?c. 

i.  Trial,  in  its  common  definition,  is  the  ex- 
amination of  a caufe  civil  or  criminal,  before  a 
judge,  who  has  jurifdiftion  to  try  it  according 
to  the  laws  of  the  land.  And  the  moll  general 
rule  has  been,  that  every  trial  fhall  be  out  of 
that  town,  precinft,  l£c.  within  which  the  mat- 
ter of  faft  triable  is  alledged,  or  the  neareft 
thereunto,  for  the  better  cognizance  of  the  faft 
committed  Co,  Lit.  125 

All  trials  for  murder  mult  be  had  in  the  coun- 
ty where  fhe  faft  was  done : but  if  the  ftroke  is 
in  one  county,  and  the  death  in  another,  the  in- 
dictment may  be  found  by  the  jury  of  the  coun- 
ty where  the  party  died  ; and  there  the  matter 
be  tt  .ed  as  well  as  if  the  ftroke  had  been  in  the 
fame  county  : and  when  an  indiftment  is  found 
againft  a perfon  in  the  proper  county,  it  may  be 
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heard  and  determined  in  any  other  county  by 
fpecial  commiffion,  &c.  In  a civil  cafe,  if  a fo- 
reign iffue  which  is  local  Ihould  happen,  it  may 
be  tried  where  the  aftion  is  laid;  and  for  that 
purpofe  the  plaintiff  may  enter  a fuggellion  on 
the  roll,  that  fuch  a place  in  fuch  a county  is 
next  adjacent ; and  it  fhall  be  tried  in  the  court 
of  B.  R.  by  a jury  from  that  place,  according 
to  the  laws  of  that  county,  which  may  be  given 
in  evidence.  5 Injt.  27.  Cro.  Car.  247.  5 & 

6 Ed.  6.  2 Salk.  65 1. 

Where  civil  caufes  are  grown  to  iffue,  if  they 
are  to  be  tried  in  London  or  Middlefex , and  the 
defendant  lives  not  forty  miles  from  London , in 
that  cafe  eight  days  notice  of  trial  mull  be  given 
the  defendant ; and  if  he  live  that  diftance  from 
London,  or  further  off,  he  muff  have  fourteen 
days  notice  from  the  plaintiff,  before  he  try  his 
caufe.  But  at  the  affizes  eight  days  notice  of 
trial  is  good,  let  the  defendant  live  where  he 
will  ; and  if  the  defendant  go  to  trial  without 
fufficient  notice  given  him,  the  trial  is  not  bind- 
ing. A defendant,  on  due  notice  given,  muff  go 
to  trial,  or  judgment  will  pafs  againfthim  by  de- 
fault : and  where  the  plaintiff  will  not  try  his 
caufe  in  fuch  time  as  he  ought  to  do,  by  the 
rules  of  the  court ; the  defendant  may  give  a 
rule  and  notice  for  trying  the  caufe  by  provifo , 
and  fo  difeharge  himfelf  of  the  aftion.  2 Lil. 
Abr.  613.  Stat.  23  Hen.  8.  c.  15. 

In  cafe  the  court  fees  that  one  of  the  parties 
is  lurprifed,  through  fome  cafualty,  without  any 
fault  of  his  own,  they  may  at  their  diferetion 
put  off  the  trial  to  another  time,  until  fuch  party 
is  better  prepared  : alfo  if  a defendant  is  not 
ready  to  try  his  caufe,  on  petition;  and  affidavit 
of  the  reafons,  the  judge  will  order  it  to  be  ftayed 
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till  another  day  the  fame  affizes ; and  in  London 
"■Until  the  next  term,  on  payment  of  cofts.  A 
caufe  is  to  be  entered  in  the  judge’s  book  two 
days  before  the  time  of  trial,  or  it  fliall  not  be 
s fet  down  to  be  try’d  that  term;  and  if  the  iffue 

is  not  joined  between  the  plaintiff  and  defen- 
dant, which  confifts  of  afi  affirmative  on  the  one 
part  and  a denial  of  the  charge  on  the  other 
part,  isle.  it  will  not  be  a good  trial.  2 Lil. 
Abr.  609. 

2.  To  proceed  to  trial  in  the  courts  at  Wejl - 
minfter,  after  the  bill  or  writ  iffued  and  executed 
againft  the  defendant,  and  appearance  thereupon 
made  by  him,  the  declaration  is  to  be  drawn  and 
delivered  with  an  imparlance  to  the  defendant’s 
attorney  ; and  it  muft  be  entered  that  term  on 
the  prothonotary’s  roll,  and  doequetted  : the 
term  following  the  plaintiff’s  attorney  gives  a 
rule  with  the  fecondary  for  the  defendant  to 
plead  by  fuch  a day,  or  the  plaintiff  to  have 
judgment ; and  the  defendant  having  pleaded  to 
the  plaintiff’s  adlion  and  declaration,  according 
to  the  cafe,  fo  that  the  parties  arc  at  iffue,  the 
attorney  for  the  plaintiff  makes  a copy  of  the 
iffue,  and  gives  it  to  the  defendant’s  attorney, 
with  notice  of  trial ; in  order  to  which  the  ve- 
nire facias  muft  be  made  out  and  returned  by 
the  fheriff,  and  after  is  fued  forth  the  habeas  cor- 
pora to  bring  in  the  jury,  and  the  record  is  made 
up  ; whereupon  a trial  is  had,  and  a verdidt  be-  - 
ing  brought  in  by  the  jury,  judgment  is  given 
accordingly,  (Ac. 

But  if  the  defendant  do  not  plead,  but  lets  it 
go  by  default,  then,  upon  entering  judgment,  a 
writ  of  inquiry  of  damages  is  to  be  awarded,  re- 
turnable the  next  term,  of  the  execution,  where- 
of notice  is  to  be  given  the  defendant’s  attor- 
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ney r,  which  being  executed,  with  the  damages 
inferted  in  a fchedule  annexed  to  the  writ,  and 
returned  by  the  lheriff  to  the  prothonotary’s  of- 
fice, ific.  and  on  a rule  being  given  upon  it,  he 
taxes  cofts : then  it  is  carried  to  the  clerk  of  the 
judgments,  and  on  giving  him  the  number  roll 
and  term  that  the  judgment  was  entered,  he  will 
make  out  a writ  of  execution,  cither  a capias  ad 
fatisfacictidum,  or  fieri  facias,  for  the  damages 
and  cofts. 

3.  In  the  proceedings  to  trial  at  the  afffes , 
when  any  caufe  comes  on,  a di fir  in  gas  of  the  ju- 
ry is  to  be  firft  returned  by  the  fheriff",  and  then 
the  record  muft  be  delivered  to  the  judge’s  mr.r- 
fhal ; upon  which,  the  cOuniel  being  inftruded 
with  their  briefs,  6fr.  and  all  parties  ready,  the 
marfhal  gives  the  record  to  the  judge,  and  the 
cryer  calls  over  the  names  of  the  jury,  and  when 
they  are  iworn,  being  firft  eleded  by  ballot, 
they  are  bid  to  ftand  together,  and  hear  their 
charge;  which  done,  the  counfel  on  both  Tides 
open  the  cafe,  firft  of  the  fide  of  the  plaintiff, 
as  the  proof  lies  on  him,  and  looking  over  their 
Breviates,  argue  the  matter  in  conteft,  producing 
the  witneffes  to  prove  what  they  alledge ; and 
then  the  judge  fums  up  the  evidence,  and  gives 
it  in  charge  to  the  jury,  to  do  impartially  there- 
in; at  which  time  the  clerk  of  aflife,  or  his  af- 
fociate,  files  the  writ,  panel  and  record  together, 
and  makes  a copy  of  the  jury’s  names,  and  of 
the  ifiue  they  are  to  try,  which  he  delivers  to 
the  jury ; and  a bailiff  being  fworn  to  keep  them 
without  meat,  drink,  &V.  they  are  then  kept  to- 
gether till  they  all  agree  on  the  verdid. 

The  jury,  when  they  are  agreed,  return  to 
give  in  their  verdid,  and  the  plaintiff  is  then 
' called ; and  if  he  do  not  appear,  a nonfuit  fhall 
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be  recorded,  &c.  but  if  he  appears,  the  clerk 
alks  the  jury  who  they  find  for,  and  what  cofts 
aqd  damages,  and  fo  enters  it  on  the  back  of 
the  panel,  and  repeats  it  to  the  jury,  which 
finifhes  the  trial : and  after  that  is  over,  the  af- 
fociate  delivers  to  the  plaintiff’s  attorney  the  re- 
cord with  the  diftringas , and  the  names  of  the 
jury  annexed,  on  the  back  of  which  he  writes 
the  fubftance  of  the  verdift;  then  upon  the  back 
of  the  record  is  ingroffed  the  pojlea  (that  after- 
wards the  plaintiff  and  defendant  came  before 
fuch  a judge,  and  the  jury  was  elected  and  fworn, 
idc.  and  found  fuch  verdidt  and  ccfts,  &V.)  and 
after  it  is  to  be  carried  to  the  clerk  of  th tpeftea’s 
to  be  marked,  and  then  ’tis  delivered  to  the  clerk 
of  the  rules,  and  he  makes  a four  days  rule  for 
judgment ; which  rule  being  out,  if  judgment 
be  net  arretted,  the  record  is  to  be  ftamped  with 
3 2 s.  6 d.  ffamp  on  the  back,  and  carried  to 
the  matter  of  the  office,  who  will  tax  further 
cofts,  when  the  judgment  is  fit  to  be  entered, 
&c. 

And  in  trials  at  the  afiifes,  the  record  and 
diftringas  are  generally  kept  by  the  affociate  till 
the  next  term,  and  he  indorfes  the  poftea,  receiv- 
ing his  fee  for  it  at  the  trial ; and  then  he  is  to 
be° called  upon  for  the  fame,  and  you  proceed  to 
have  it  marked,  t'ake  out  a rule,  and  fign  judg- 
ment, as  before -is  directed,  and  the  judgment 
mutt  be  entered  on  a roll : alfo  if  a trial  is  had 
the  laft  day  of  term,  or  at  the  fittings  after,  or 
the  affifes,  judgment  cannot  be  given  thereupon 
until  the  firft  day  of  the  next  term  ; and  judg- 
ment being  entered,  execution  is  awarded,  and 
writs  of  capias  ad  fatisfaciendumt 

4.  There 
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4.  There  mav  be  new  trials  granted,  in  feve- 
ral  cafes  •,  as  where  fufficient  notice  was  not  given 
the  defendant  of  the  former  trial  ; if  exceffive 
damages  are  affeffed  by  the  jury  •,  or  a verdift  is 
given  againft  evidence  ; and  when  there  was  any 
fraud,  &c.  But  generally  a new  trial  fhall  not 
be  had  for  too  fmall  damages,  except  aiftion  of 
covenant  is  brought  for  a fum  certain,  and  the 
jury  give  damages  under  thac,  &c.  and  it  fhould 
not  be  granted  for  want  of  any  evidence  at  a 
former  trial,  that  the  party  might  then  have 
produced,  &?r.  2 Salk.  647. 

Trials  at  bar  are  ordained  by  ftatute,  where 
caufes  require  great  examination,  and  the  title 
in  quedion  is  difficult  or  intricate,  for  the  better 
fatisfaction  of  the  parties  concerned  ; and  officers 
of  the  court,  and  barrifters  ac  law  may  infift  up- 
on a trial  at  bar,  after  which  no  new  trial  will  be 
permitted.  After  a motion  in  arreft  of  judg- 
ment, the  party  fhall  not  move  for  a new  trial ; 
but  after  motion  for  new  trial,  he  may  move  in 
arreft  of  judgment.  Slat.  IVejlm.  2.  j 3 Ed.  1, 
2 Lil.  Abr.  6og.  2 Salk.  648. 

The  caufes  of  arreft:  of  judgment  are.  Want 
of  notice  of  trial ; where  the  record  differs 
from  the  deed  pleaded  ; for  any  material  defect 
in  pleading  •,  where  perlons  are  mifnamed;  the 
declaration  doth  not  lay  the  thing  with  certainty, 
&c.  and  here  all  matters  of  faft  are  proved  by 
proper  affidavits.  Cemp.  Attorn.  329,  tiff. 
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Form  of  the  record  of  an  ijfue  and  trial  of  a 
caufe  in  K.  B. 

Pleas  before  the  lord  the  king  at  IVeflmin- 
Jier , of  Hilary  term  in  the  17th  year  of  the 
reign  of  our  iovereign  lord  George  the  Third, 
king  of  Great  Britain , &c.  Roll 

Berks,  /<?TTt  E it  remembered , that  heretofore , 
wit.  1)  that  is  to  fay , in.  See.  Term  lajt 
pajl , before  the  lord  the  king  at  Weftminfter,  came 
A.  B.  by,  tec.  his  attorney,  and  brought  here  into 
the  court  of  the  faid  lord  the  now  king,  then  there 
held,  his  certain  bill  againjl  C.  D.  in  the  cujlody  of 
the  marfhal , Sec.  of  a plea  of  debt , and  there  are 
pledges  of  profecuting,  to  wit,  John  Doe,  and 
Richard  Roe;  which  faid  bill  follows  in  thefe 
words  ; that  is  to  fay  : Berks,  to  wit,  A.  B.  com- 
plains of  C.  D.  otberwife  called  C.  D.  of  the  parifh 
of  W . in  the  county  aforefaid , gentleman , being  in  the 
cujtody  of  the  marfhal  of  the  marchalfea  of  our  fove- 
reign  lord  the  king , being  before  the  king  himfelf, 
of  a plea  that  he  render  to  the  faid  A.  thirty  pounds, 
of  lawful  money  of  Great  Britain,  which  be  owes  to 
him,  and  unjujily  detains ; for  that  whereas  the  faid 
C.  the — day  of.  See.  in  the  firjl year  of  the  reign  of 
the  lord  George  the  Third,  now  king  of  Great  Bri- 
tain, &c.  at  W.  aforefaid,  in  the  county  aforefaid , 
by  his  writing  obligatory,  fealed  with  the  feal  of  the 
the  faid  C.  and  now  here  fhewn  to  the  court  of  the 
faid  lord  the  king , the  date  whereof  is  the  fame  day 
and  year  above,  acknowledged  himfelf  to  be  held 
and  firmly  bound  to  the  faid  A.  in  the  aforefaid 
thirty  pounds,  to  be  paid  to  the  faid  A.  when  he 
fisould  afterwards  be  thereunto  required : yet  the 
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faid  C.  altbo ’ be  hatb  been  often  required  to  pay  the 
fame , bath  not  paid  to  the  faid  A.  the  faid  thirty 
pounds , or  any  part  tbereoj , but  hitherto  hath  re- 
fufed , and  fill  doth  refufe , to  pay  it  to  him  to  the 
damage  of  the  faid  A.  &c.  and  therefore  he  brings 
his  flit,  See.  (and  bath  good  proof  of  the  premiffes, 
when  the  court  will  conftder  thereof. ) 

And  now  at  this  day , to  wit , on  the — day,  Sec. 
next  after , &c.  in  this  fame  term,  to  which  day  the 
faid  C.  hath  licence  to  imparl,  and  then  to  anfwer, 
came  before  the  lord  the  king  at  Weftminfter,  as 
well  the  faid  A.  by  his  attorney  aforefaid , as  the 
faid  C.  by.  See.  his  attorney -,  and  the  faid  C.  de- 
fends the  force , and  injury,  when.  See.  and  faith , 
that  be  paid  to  the  faid  A.  upon  the  — day  of.  Sec. 
in  the  year.  Sec.  the  aforefaid  thirty  pounds, 
which  he  on  the  fame  day  ought  to  pay,  according  to 
the  form  and  effeSt  of  the  aforefaid  bond  or  writing 
obligatory,  to  wit,  at  W.  aforefaid  -,  and  this  be  is 
ready  to  verify.  Sec.  and  the  faid  A.  faith,  that  be 
ought  not  to  be  barred , becaufe  he  Jaitb,  that  the 
faid  C.  bath  not  paid  to  him  the  aforefaid  thirty 
pounds,  as  the  / aid  C.  hatb  above  alledged  in  his 
plea  ; and  this  he  prays  may  be  inquired  of  by  the 
country ; and  the  faid  C.  doth  likewife.  Sec.  there- 
fore let  there  come  a jury  before  the  lord  our  king 
at  Weftminfter,  on  Monday  next  after.  Sec.  to 
try  this  iffue  between  the  faid  parties,  and  who  are 
in  ‘no  wife  a-kin  either  to  the  faid  A.  the  plaintiff  j 
or  to  the  faid  C.  to  recognize  and  make  a jury  of 
the  country  between  the  faid  parties-,  becaufe  as 
well  the  faid  A.  as  the  faid  C.  ( between  whom  the 
matter  is  in  variance ) have  thereof  fubmitted  them- 
felves  to  the  jury ; the  fame  day  is  given  to  the  faid 
parties  here.  See. 

And  afterwards  the  procefs  between  the  parties 
aforefaid  was  continued  of  the  plea  aforefaid  and 
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the  jurors  aforefaid  impanelled  thereupon  are  refpit- 
ed  before  our  j, aid  lord  the  king  at  Weftminfter 
until  Wednefday  next  after , &c.  then  next  follow- 
ing, unlef  the  juftices  of  the  lord  the  king , affgned 
1 to  hold  the  rjfi/es  in  the  county  aforefaid , / 'kail  on 

' v Tuefday  the  — day  of,  See.  at  R.  in  the  county 
aforefaid,  according  to  the  form  of  the  f atute  in 
that  cafe  made  and  provide ,1,  firft  come  for  default 
of  the  jurors’,  therefore  let  the  fheriff  have  their 
bodies,  &c.  The  fame  day  is  given  to  the  parties 
afor/faid  there,  Sic.  and  be  it  known,  that  the 
writ  of  the  faid  lord  the  king  thereof,  on  the  — day 
of,  See.  ( the  return  of  the  venire ) in  the  fame  term, 
before  ike  lord  the  king  at  W eftminfter,  was  deli- 
vered of  record  to  the  deputy  fl-erif}  of  the  county 
aforefaid,  in  due  form  of  law  to  be  executed.  See. 

Afterwards , to  wit,  on  the  day  and  at  the  place 
within  contained,  before  W.  lor  a M.  chief  jujtice  of 
the  lord  the  king  of  his  court  of  King's  Bench , and, 
&c.  to  him  ofjuiated , and  Sir  J.  Y.  knight,  one  of 
the  juftices  of  the  faid  lord  the  kirg  of  his  faid  court 
of  K.  B.  appoint < d to  hold  the  ajfijes  in  the  county  cf 
B.  by  virtue  of  the  writ  of  the  lord  the  king,  &c.  ac- 
cording to  the  form  of  the  flaiute,  came  as  well  the 
within  named  A.  B.  as  the  within  written  C.  D.  by 
their  faid  atlornies  within  mentioned-,  and  the  jurors 
of  the  jury , being jummoned  and  ballot  ted,  accorcing 
to  the  form  of  the  jlatute  in  fuch  cafe  lately  made  and 
provided,  and  tried  and  fworn  to  declare  the  tr  nth  of 
what  is  within  contained , fay  upon  their  oath , that 
. the  within  written  C.D.  cn  tbe—d/y  of,  &c.  after 
the.  See.  did  not  pay  to  the  faid  A.  B.  the  within  men- 
tioned fum  of  thirty  pounds , which  on  the  fame  day 
he  ought  to  have  paid  / urfuant  to  the  bond  or  writ- 
ing obligatory  within  fpecijied,  as  the  Jaid  C.  hath 
Within  for  that  purpofe  alledged  in  his  plea  and 
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they  affefs  the  damages  of  the  J, aid  A.  byreafon 
thereof  beftdes  his  cojls  and  charges  by  him  laid  out 
in  profecuting  this  caufe , to  twelve  pence , and  for 
his  expences  and  cojls  twenty  / hidings , &c.  There- 
fore it  is  confidered,  that  the  faid  A.  do  recover 
again/I  the  faid  C.  his  faid  debt,  and  the  damages 
affejfed  by  the  jury  afore  faid,  by  reafon  of  detaining 
the  fame , and  alfo  thirteen  pounds  for  his  expences 
and  cojls  awarded  by  this  court  to  the  faid  A.  with 
his  confent,  by  way  of  increafe  ■,  which  faid  da- 
mages, expences  and  cojls,  amount  in  the  whole  to 
fourteen  pounds  and  one  J. hilling ; and  the  faid  C. 
is  in  mercy , &c. 

After  trials,  execution  follows,  for  obtaining 
pofieflion  of  the  thing  recovered  by  judgment  of 
law.  And  execution  is  either  in  perfonal,  real 
or  mixed  atftion  : in  perfonal  aftions  it  may  be 
three  ways,  viz . by  capias  ad  fatisfaciendum 
againft  the  body  ; fieri  facias  againft  the  goods  j 
or  elegit  againft  the  lands,  Ific.  And  jin  real  and 
mixed  aftions,  the  writs  of  execution  are  habere 
fac.  feiftnam,  to  put  the  party  in  pofieflion  of 
freehold  land  recovered ; and  habere  fac.  pojfef- 
fionem  to  put  him  in  pofieflion  of  his  term,  &c. 

Co.  Lit.  289.  5 Rep.  86. 

"When  a judgment  is  figned,  execution  may 
be  taken  out  immediately  upon  it  ; but  if  it  be 
not  ifliied  within  a year  and  a day  afeer,  where 
there  is  no  fault  in  the  defendant,  there  muft 
be  a fire  facias  to  revive  the  judgment:  and 
if  the  plaintiff  proceed  not  on  the  Sii.  fac.  he 
may  upon  the  judgment  bring  an  aftion  of  debt, 

&c.  . In  aflion  where  fpecial  bail  hath  been 
given,  the  plaintiff  may  have  execution  againft 
the  defendant,  or  prolecute  his  bail:  tho’  if  you 
firft  take  out  a cap.  ad  fatisfaciend.  you  are  de- 
M 3 barred 
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barred  from  taking  out  any  other  writ  of  execu- 
tion. Co.  Lit.  290.  2 Infi.  471.  395. 

If  a perfon  in  execution  dies,  a new  execution 
may  iflTue  againft  his  lands,  (3c.  as  if  he  had 
never  been  taken  in  execution,  by  ftatute : and 
writs  of  execution  bind  the  property  of  goods 
from  the  time  of  delivery  of  the  writ  to  the  She- 
riff, (3c.  But  land  'is  bound  from  the  day  of 
the  judgment.  Sheriffs  may  deliver  in  execution 
all  lands,  whereof  others  Shall  be  feifed  in  trull 
for  him  againft  whom  the  execution  is  had  on  a 
ftatute,  judgment,  (3  c.  though,  if  there  are  chat- 
tels Sufficient,  a Sheriff  ought  nor  to  take  the  land. 
St  at.  21  Jac.  c.  24.  perpetuated  by  1 Jac.  2. 
c.  17./.  5.  29  Car.  2.  c.  3.  Lit.  Abr.  565. 

One  may  not  generally  be  delivered  out  of  pri- 
son when  there  in  execution,  but  by  writ  of fu- 
pcrfcdeas  : and  if  a man  committed  to  prifon,  for 
any  mifdemeanor,  is  there  taken  in  execution, 
he  Shall  not  be  let  at  large.  The  capias  ad fa- 
tisfaciendum  lies  not  againft  a peer  of  the  realm  ; 
nor  againft  executors  or  administrators  except  on 
a devajlazit,  (3c.  T.  Raym.  58.  Cro.  Jac.  143. 

\ 

Form  of  a writ  of  capias  ad  fatisfaciendum. 

GEORGE  the  Third,  &c.  To  the  fterijf 
of  B.  greeting.  IV ; command  you , that  you 
take  C.  D.  if  be  fhall  be  found  in  your  bailiwick , 
and  fafely  keep  him , fo  lb  at  you  have  bis  body  before 
us  at  Weft  nun  ft er  on  Monday  next  after,  &c.  {the 
day  of  the  return)  to  make  fatisfattion  to  A.  B.  of 
a debt  of  thirty  pounds,  which  tbe  faid  A.  lately  re- 
covered in  our  court  before  us,  and  alfo , &c.  which 
in  tbe  fame  court  were  awarded  to  the  faid  A.  for 
bis  damages  that  he  fufained,  as  well  by  occafion  of 
the  detaining  the  Jaid  debt,  as  for  his  cofts  and 
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charges  laid  out  by  him  about  his  fuit  in  that  be- 
half ; whereof  the  faid  C,  is  conv  idled , as  appears 
to  us  of  record ; and  have  you  then  there  this  writ. 
JVitnefs,  &c. 

The  writ  fieri  facias  lieth  for  debt  or  da- 
mages, as  well  againft  executors  or  adminftra- 
tors,  as  any  others,  to  be  levied  of  the  teft  ator’s 
goods,  £f ic.  But  goods  of  a ftranger  in  the  pof- 
feffion  of  the  defendant  fhall  not  be  fubjeft-to 
the  execution  ; for  the  fheriff  at  his  peril  muff 
take  notice  whofe  they  are:  and  on  this  writ,  a 
fheriff  cannot  break  open  doors,  to  take  goods. 
The  fheriff  is  to  fell  the  goods  and  chattels  of 
the  defendant,  and  after  the  debt  is  levied,  is 
debtor  to  the  plaintiff:  and  the  fale  of  the  fhe- 
riff fhall  take  effect,  tho’  the  judgment  is  after- 
wards reverfed ; but  the  defendant  fhall  be 
reftored  to  the  value.  Dalt.  Sher.  60.  Rol  Abr. 
892.  8 Rep.  96. 

There  may  be  a teflatum  fieri fac.  into  another 
county,  if  the  defendant  hath  not  goods  enough 
in  the  county  where  the  a&ion  is  laid  to  fatisfy 
the  execution  •,  and  if  all  the  money  be  not  le- 
vied on  this  writ,  there  may  be  a fecond  writ  of 
execution,  on  return  of  the  firft,  reciting  the 
fame.  2 Salk.  589.  Salk.  318. 

A fheriff  having  taken  goods,  and  levied  the 
money  by  virtue  of  a fieri  facias , ought  to  bring 
it  into  court,  and  not  to  pay  it  to  the  plaintiff. 
Godb.  \\p.fl.  188.  in  2 Show.  87.  pi.  p 8.  the 
contrary  is  held. 

Form  of  a writ  of fieri  facies. 

GEORGE  the  Third , &c.  To  the  ft.  eriff  of 
S.  greeting.  IVe  command  you,  that  you  caufe 
to  be  made  of  the  goods  and  chattels  of  C.  D.  in  your 
bailiwick,  fifty  pounds,  which  A.  B.  lately  in  our 
M 4 court 
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court  before  us  at  Weftminfter,  recovered  againft 
him  for  a debt , and  alfo,  &c.  vahich  were  adjudged 
to  the  f did  A.  in  the  fame  court  before  us,  for  bis 
damages  which  he  fuftained,  occajioned  as  well  by  the 
detaining  of  his  faid  debt , as  for  his  expences  and 
cofts  laid  out  by  him  in  and  about  his  fuit  in  that  be- 
half., whereof  the  faid  C.  is  conviSed,  as  appears 
to  us  of  record  ; and  have  you  the  faid  money  before 
us  at  Weftminfter  on  Monday  next,  &c,  to  render 
to  the  faid  A.  his  debt  and  damages  aferefaid 
and  have  you  thereat  the  fame  time  this  writ.  Wit - 
vefs  W.  lord  M.  at  Wefiminfter  the  — day,  &c. 

The  writ  elegit  commands  the  fheriff  to  deli- 
ver to  the  perfon  recovering,  all  the  goods  and 
chattels  of  the  defendant,  (beads  of  the  plough 
excepted,)  and  half  of  his  lands,  &c.  to  be  held 
until  the  whole  debt  and  damages  are  fatisfied : 
and  it  is  done  by  a jury,  fummoned  by  the  fhe- 
riff  to  require  what  land  the  defendant  had,  at 
the  time  of  the  judgment.  This  writ  may  be 
fued  after  a fieri  facias  returned  nulla  bona,  &c. 
And  if  tenant  by  elegit  be  put  out  of  pofteffion 
before  iatisfadtion  received,  he  may  have  a&ion 
of  trefpals,  or  re-enter,  and  hold  over  till  fatis- 
fied 5 after  which,  the  defendant  may  enter,  and 
if  more  be  levied  than  the  debt,  ifc.  fhall  have 
damages.  h.N.B.  267,  H'b.$ 7.  Cro.  Ehz. 

656.  4 Rep.Oj. 

If  lands  are  once  taken  in  execution,  on  an 
elegit,  and  the  writ  is  returned  and  filed,  the 
plaintiff  fhall  have  no  other  execution : where 
the  defendant  hath  lands  in  more  counties  than 
one,  and  the  plaintiff  awards  elegit  to  one  coun- 
ty, and  extends  the  lands  thereupon  •,  it  he  then 
files  it,  he  cannot  lue  out  an  elegit  into  the  other 
counties : but  immediately  after  entry  of  the 
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judgment,  he  may  award  as  many  elegits  into  as 
many  counties  as  he  thinks  fit,  and  execute  all, 
to  any  of  them.  Lev.  92.  Cro.  Jac.  246. 

The  plaintiff,  at  the  return  of  an  elegit,  p-ays 
a new  elegit ; he  fhall  have  it,  if  he  hath  not 
accepted  of  the  firft  : fo  if  all  the  lands  extended 
are  evidled  by  better  title,  fcfc.  Cro.  Eliz.  340. 

4 Rep.  66.  Stat.  fVeJlm.  2.  c.  18. 

Form  of  the  writ  of  elegit. 

GEORGE  the  Third,  &c.  To  the  fkeriff^of 
W.  greeting.  Whereas  A.  B.  lately  in  our 
' court  before  us  at  Weftminfter,  by  bill,  wiibcW  our 
writ,  and  by  a judgment  of  the  fame  court  bath  re- 
covered againjl  C.  D.  of,  &c.  feventy-five  pounds 
for  a debt , and  alfo  forty  J hillings  for  his  dam  ges, 
which  he  hath  fuflained,  as  well  by  occafton  of  the 
detaining  the  faid  debt,  as  for  his  expences  and  cofls 
laid  cut  by  him  about  his  fuit  in  that  behalf,  whereof 
the  faid  C.  is  convitled,  as  appears  to  us  of  record ; 
and  afterwards  the  faid  A.  came  into  our  court  before 
us,  ar.d  hath  elected  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  faid  C.  except  the  oxen 
and  beafls  of  the  plough  ; and  likewife  a moiety  of 
all  and  ftngular  the  lands  and  tenements  of  the  faid 
C.  in  your  bailiwick,  according  to  the  form  of  the 
Jlatute  in  that  cafe  made  and  provided,  until  the 
debt  and  damages  aforefaid  fhould  be  thereof  fully  It  - 
vied:  Therefore  we  command  you,  that  to  the  afore- 
faid  A.  all  the  goods  and  chattels  of  the  faid  C.  in 
your  bailiwick,  befides  the  oxen  and  beajls  of  the 
plough,  and  likewife  the  moiety  of  all  the  lands  and 
tenements  of  the  faid  C.  in  your  bailiwick , whereof 
the  faid  C.  the  day  of,  &c.  in  the  eighth  year  of  our 
reign  on  which  day  the  judgment  aforejaid  was  ob- 
tained\ or  at  any  time  afterwards  be  was  feif  d , to 
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the  faid  A.  you  caufe  to  be  delivered  without  delay , 
by  a reafonable  price  and  extent ; To  hold  the  faid 
' goods  and  chattels  to  him  as  bis  own  proper  goods 

and  chattels,  and  alfo  to  hold  the  faid  moiety  of  the 
lands  and  tenements  aforefaid,  as  his  freehold,  to  him 
and  his  afftgns,  according  to  the  form  of  the  ftatute 
aforefaid.  until  the  debt  and  damages  aforefaid  (hall 
be  thereof  levied  •,  and  how  and  in  wbat  manner 
this  writ  you  fhall  have  executed , make  certainly 
known  to  us  at  Weftminfter,  on  Wednefday  next 
after , &c.  under  your  feal,  and  the  feals  of  thofe  by 
wbofe  oaths  you  fhall  make  that  extent  and  appraife- 
ment ; and  have  you  then  there  this  writ.  Witnefs,  &c. 

To  writs  of  execution  the  defendant  cannot 
plead ; but  he  may  have  audita  querela  for  any 
matter  fince  the  judgment,  to  difcharge  him 
of  the  execution  ; upon  which  the  juftices  (hall 
hear  the  complaint,  and  do  right.  And  the  writ 
audita  querela  is  ufually  where  judgment  is  given 
againft  a man,  13c.  and  his  body  in  execution, 
upon  fuggeftion  of  juft  caufe  why  execution 
fhould  not  be  granted  *,  as  a releafe,  &c.  This 
writ  lies  not  after  judgment  upon  a matter  which 
the  party  might  have  pleaded  before ; and  ’tis 
granted  where  no  other  remedy  can  be  had, 
when  perfons  are  unreafonably  charged,  &c. 
Co.  Lit.  290.  2 Inft.  396. 

If  a debt  is  releafed  after  verdid,  or  after 
judgment  or  execution,  and  it  is  fo  that  the  de- 
fendant hath  not  a day  in  court  to  plead  it ; 
there  he  mult  be  relieved  by  audita  querela: 
and  on  allowance  of  the  audita  querela , bail 
fhall  be  given  •,  by  which  the  party  is  in  cuftody 
of  the  law ; and  if  he  make  not  out  his  com- 
plaint, he  muft  render  his  body  in  execution 
again,  or  pay  the  debt  for  which  he  is  in  exe- 
cution. 
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cution,  or  clfe  his  bail  muft  pay  it.  36  H.  6. 
24.  Cro.  Jac.  645. 

Where  after  judgment  againft  bail  to  an  ac- 
tion, the  judgment  againft  the  principal  is  re- 
verted, or  the  money  paid  by  the  principal,  the 
bail  may  have  audita  querela.  8 Rep.  143. 

Form  of  a writ  of  audita  querela. 

GEORGE  the  Third,  &c.  To  our  jujlices 
affigned  to  hold  pleas  before  us,  greeting.  We 
having  received  information,  by  the  grievous  com- 
plaint of  C.  D.  that  whereas  A.  B.  in  Trinity  term 
lajl  obtained  a judgment  againft  the  faid  C.  &V. 
and  Jince  that  hath  releafed,  &c.  but  nevertbelefs 
the  faid  A.  doth  threaten  to  levy  by  execution , &c. 
to  the  damage  of  the  faid  C.  &c.  whereof  the  faid 
C.  hath  befougbt  us  to  provide  him  relief ; and  be- 
ing unwilling  that  the  faid  C.  fhould  be  any  ways 
injured,  and  defirous  that  what  is  right  and  juft 
fhould  be  done  in  this  cafe , we  command  you,  that 
in  order  to  hear  the  complaint  of  the  faid  C.  you  call 
before  you  the  aforefaid  parties,  and  fuch  others  as 
it  fhall  feem  meet  to  you  to  convene ; and  having 
heard  the  aforefaid  parties,  and  their  fever al  rea- 
fons,  you  caufe  to  be  done  full  and  fpeedy  juftice  to 
the  faid  parties,  which  of  right , and  according  to 
the  laws  and  cuftoms  of  our  kingdom,  you  Jhall  fee 
ought  to  be  done.  Witnefs,  & c. 

By  ftalute,  perfons  charged  in  execution  for 
any  fum  not  exceeding  100/.  in  any  gaol  or 
prifon,' being  minded  to  deliver  up  all  their  ef- 
ie£bs  to  their  creditors  towards  fatisfa&ion  of 
their  debts,  may  exhibit  a petition  to  the  court 
from  whence  the  procefs  iffued,  certifying  the 
caufe  of  their  imprifonment,  and  an  account  of 
their  eftate,  l£c.  and  thereupon  the  court  is  by 
. order 


©f  CTetirts,  juries, 

order  or  rule  to  caufe  the  prifoner  to  he  brought 
up,  and  the  creditors  to  be  fummonecj  to  appear 
at  a day  appointed,  when  the  court  lhall  in  a 
fummary  way  examine  the  matter,  and  hear  what 
fliall  be  alledged  on  both  fidcs,  for  or  againft 
the  dilcharge  of  fuch  prifoner,  tendering  to  the 
prifoner  on  oath,  that  the  account  delivered  in 
is  a full  and  true  account  of  all  his  eftate,  (ex- 
cept wearing  apparel  and  bedding,  not  ex- 
ceeding jo/,  value;)  and  if  thereupon  the  cre- 
ditors are  fatisfied,  the  court  may  order  the  lands, 
goods  and  effcdts  contained  in  the  faid  account 
to  be  afiigned  to  the  creditors,  by  indot fement 
on  the  back  of  the  petition  figned  by  the  prifon- 
er ; and  upon  fuch  alignment  executed,  the 
prilontr  lhall  be  diftharged  out  of  prifon,  with- 
out paying  any  fee,  by  order  of  court:  but  in 
cafe  the  creditors  lhall  not  be  fatisfied  with  the 
oath,  the  court  fnall  remand  the  prifoner,  and 
order  him  and  his  creditors  to  appear  at  another 
day  ; and  then  if  the  creditors  cannot  diftover 
any  eftate  or  eff’eds  of  the  prifoner  omitted,  &c. 
the  court  lhall  immediately  caufe  the  prifoner  to 
be  difchargtd,  unlels  any  creditor  infills  upon 
his  being  detained,  and  agree  to  give  him  2 s.  4 d. 
per  week,  and  on  failure  of  any  payment,  he  fliall 
be  dilcharged,  32  Geo.  2.  c.  28. 

The  perl’on  fo  diftharged  out  of  prifon  fhall 
never  after  be  arrefted  tor  the  fame  debt ; but 
the  judgment  againft  him  is  to  Hand  in  force, 
and  execution  may  be  taken  out  thereon  againft 
his  lands  or  goods,  &c.  afterwards : and  if  any 
prifoner  fliall  be  convicled  of  perjury  in  his 
oath,  he  lhall  fuller  the  pains  infiided  for  fuch 
offences,  and  may  be  retaken,  and  charged 
again  in  execution.  Slat.  ibid. 

And  prilbners  in  execution  3S  aforefaid,  in 
any  prifon  (except  in  London  and  fFeJIwinJler) 
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before  they  petition  the  court  to  be  difcharged, 
l£c.  are  to  give  notice  to  their  creditors  at  whofe 
1 fuit  they  were  charged,  that  they  dcfign  to  pe- 
tition, with  a true  copy  of  the  account  of  their 
whole  eftates  intended  to  be  delivered  in  to  the 
court,  and  then  on  foch  petition,  the  pri- 
foner  fhall  have  a rule  of  court  to  be  brought 
to  the  ndxt  affiles  for  the  county;  and  the  cre- 
ditors fhall  be  fummoned  to  appear  there  thirty 
days  before,  and  at  the  affiles  the  judges  on  exa- 
mination fhall  determine  the  matter,  and  give 
judgment  and  relief,  is’e.  The  charge  of  car- 
rying the  priloners  to  'he  affiles  not  to  be  above 
12  d.  a mile,  to  be  paid  out  of  their  effedts,  or, 
if  they  have  none,  out  oi  the  county  flock. 
32  Geo.  2.  c.  28. 


Writs  of  error  to  wr/j  and  fet  afnie  judg- 
ments and  executions. 

* 

A Writ  of  error  ifiues  out  of  Chancery,  and 
lies  where  any  one  is  grieved  by  the  pro- 
ceedings and  judgment  in  any  court  of  record ; 
it  is  returnable  in  B.  R.  and  if  upon  the  tran- 
feript  of  the  record  lent  into  that  court,  it  ap- 
pears there  is  ertor  in  the  proceis,  or  in  the  giv- 
ing of  judgment,  then  Yis  reverl'ed:  but  if 
there  appear  to  be  none,  then  is  the  judgment 
affirmed  with  double  colls. 

On  ju  ^ments  given  in  the  King's  Bench,  where 
the  fuit  is  by  bill,  writ  of  error  lies  out  of  the 
Chancery  returnable  in  the  Exchequer-chambery 
before  the  judges  of  C.  B.  and  barons  of  the  Ex- 
chequer, Qc.  But  if  the  luit  is  by  original  writ, 
or  where  the  king  is  pmy,  or  if  it  be  after  judg- 
ment affirmed  in  the  Exibequtr-chamber,  writ  of 
error  lies  only  in  parliament ; to  reverie  a judg- 
ment 
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nicnt  in  the  Common  Pleas , the  writ  is  to  be  re- 
turned in  B.  R.  and  error  is  not  to  be  brought 
in  parliament;  except  a judgment  of  that  court 
is  affirmed,  &c.  in  the  King’s  Bench : and  er- 
roneous judgment  given  in  the  Exchequer  is  to  be 
examined  and  corrected  by  the  lord  chancellor, 
&c.  and  fome  of  the  juftices.  Slat.  27  Eliz. 
c.  8.  3 1 Eliz.  1.  31  Ed.  3.  c.  12. 

When  a writ  of  error  is  brought  the  party  is 
in  the  time  appointed  by  the  rule  to  certify  the 
record;  and  he  muft  caule  the  roll  where  the 
judgment  is  entered  to  be  marked  with  the 
word  error  in  the  margin,  whereby  the  other 
party  may  take  notice  of  it ; and  the  plaintiff’s 
attorney  may  take  out  execution  upon  the  judg- 
ment, if  a fuperfedeas  be  not  taken  forth,  allowed 
with  the  ffieriff  of  the  county  : and  in  all  cafes 
after  verdidt,  in  aftions  of  debt  on  bond,  for 
the  payment  of  money,  or  upon  any  contract, 
&c.  the  perfon  that  brings  writ  of  error  muft 
put  in  good  bail,  to  profecute  his  writ  with  ef- 
fect ; and  to  pay  the  debt  and  damages,  and  alfo 
all  cofts  and  damages  for  delaying  of  execution, 
if  judgment  be  affirmed.  For  if  bail  be  not 
put  in,  the  writ  of  error  is  no  fuperfedeas  to  the 
execution ; but  the  writ  is  in  being,  until  a nolle 
profequi  entered,  or  judgment  affirmed,  &V. 
3 Jac.  c.  8.  made  perpetual  by  3 Car.  c.  4. 
6 Rep.  2 6. 

Any  perfon  damnified  by  error  in  a record 
may  bring  a writ  of  error  to  reverfe  it;  and  the 
chief  juftice  only,  or  the  eld  eft  judge,  ought  to 
allow  a writ  of  error : the  errors  of  a judgment 
are  to  be  affigned  upon  the  record,  to  appear 
to  the  court ; and  if  they  are  not  affigned  in 
the  term,  the  writ  of  error  fhall  abate.  A 
judgment  cannot  be  rcvejrfed  in  part,  and  ftand 
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good  for  other  part ; but  if  there  be  error  in 
awarding  ext  cution,  the  execution  only,  and  not  ' 
the  judgment,  fhail  be  reverfed:  and  if  ajudg- 
, ment  is  reverfed  by  writ  of  error,  the  plaintiff  ' 
may  bring  a new  adion  for  the  fame  caufe.  Cro. 

Jac.  534.  Yelv.  112.  Hob.  90. 

All  writs  of  error,  wherein  there  fhail  be  any  2 Ld.  Ray*, 
variance  from  the  original  record,  or  other  de-  1 5®7* 
fed,  may  be  amended  by  the  court;  and  where  g^ar/l^B 
any  verdid  hath  been  given,  in  any  adion  in  ‘ 
the  courts  at  IVeJlminJler , or  other  court  of  re- 
cord, the  judgment  thereon  fhail  not  be  flayed 
or  reverfed  for  any  defed  or  fault  in  form,  or 
fubftance,  in  any  bill,  writ,  &c.  or  for  vari- 
ance in  fuch  writs  from  the  declaration  or  other 
proceedings.  5 Geo.  c.  13. 

Form  of  a -writ  of  error  in  K.  B. 

GEORGE  the  Thirds  &c.  To  our  beloved, 
and  faithful , &c.  greeting.  Becaufe  in  the 
record  and.  procefs , and  alfo  in  giving  judgment 
of  the  plea , which  was  in  our  court  before  you  and 
your  companions , our  jujlices  of  the  bench , by 
our  writ  between  A.  B.  and  C.  D.  of  a certain 
trefpafs  on  the  cafe , done  to  the  damage  of  the  faid 
A.  tool,  as  ’tis  faid , error  manifejl  bath  inter- 
vened to  the  great  damage  of  him  the  faid  C.  D. 
as  by  his  complaint  we  are  informed ; we,  willing 
that  the  error,  if  there  be  any , fhould  be  corrected 
in  due  manner,  and  that  full  and  fpeedy  jufiice 
be  done  to  the  parties  aforefaid  in  this  behalf, 
command  you,  that  if  judgment  be  thereupon  given , 
then  that  record  and  procefs  of  the  pled  aforefaid, 
with  all  things  concerning  it,  to  us  under  your 
feal,  dijlinaly  and  openly  you  fend,  and  this  writ  \ 
fo  that  thofe  we  may  have  the  day,  &c.  to  the 

end 
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end  that  looking  into  the  record  and  procefs  afcrefaid 
further , we  may  cattfe  to  be  done  thereupon  for 
correcting  that  error , what  of  right , and  accord- 
ing to  the  laws  of  our  kingdom , ought  to  be  done 
therein.  Witnefs,  &c. 


Cf  Cffates  fn  Lanfcs  anti  6cg50,  anti 
Ijotu  acqmreD ; 3nccilo?s,  ipcur, 
Crccutois  atin  actrrinfftrato??* 

~g — "V  STATE  is  that  title  or  intereft  which 
i-4  a man  hath  in  lands,  tenements,  or  other 
M J things.  And  eftates  are  real,  of  lands 
and  tenements  -,  or  perfonal,  of  goods  and  chat- 
tels-, otherwise  diftinguifhed  into  freeholds,  that 
defcend  to  the  heir,  and  chattels  which  go  to 
the  executors : alfo  fome  effaces  are  made  by 
words,  and  others  implied  by  law ; and  the 
word  eflate  in  deeds  and  grants  generally  com- 
prehends the  whole  in  which  the  party  hath  an 
intereft  or  property,  and  will  pafs  the  fame. 

The  eftates  and  lands  we  have  in  this  king, 
dom,  are  obtained  and  held  in  divers  manners  ; 

1.  By  difeent  and  right  of  blood 

2.  Conveyance,  or  grant  trom  one  man  to 

another.  1 

3.  Ancient  tenures  and  holdings  of  lands. 

* • 

Difeent  is  where  a man  hath  land  or  other 
eftate  of  "inheritance  in  fee-fimple*  and  dieth 
without  making  any  difpofuion  thereof,  but 
leaveth  it  to  go  (as  the  law  calleth  it)  to  the 
heir : it  is  a means  whereby  lands  or  tenements 

are 
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are  derived  to  a man,  as  heir  and  by  right  of 
blood,  from  an  anceftor  ■,  and  this  is  the  wor- 
thieft  means  whereby  lands  can  be  acquired. 
Co.  Ut.  13,  257. 

In  difcents,  the  next  and  moft  worthy  of  blood 
fhall  inherit ; as  the  male  and  all  defendants 
from  him,  before  the  females;  and  the  elder  bro- 
ther and  his  pofterity,  before  any  younger  bro- 
ther, &V.  A fitter  of  the  whole  blood  fhall  be 
preferred  before  the  younger  brother  of  the  half 
blood : but  fuch  younger  brother  may  be  heir 
to  his  father  or  uncle;  though  not  to  a brother, 
for  want  of  the  whole  blood.  And  a perfon  to 
have  land  in  fee-fimple,  by  difeent,  mutt  be 
heir  of  the  whole  blood  : by  which  rule,  where 
lands  defend  to  the  fon  from  the  father,  and  he 
enters  and  dies  fifed,  without  ifiue,  this  land 
fhall  go  to  the  heirs  of  the  part  of  the  father ; 
and  if  there  be  none  fuch,  it  fhall  efeheat.  Co. 
Lit.  1 4.  3 Rep.  4. 

And  difeent  is  lineal,  or  collateral ; lineal  is 
downwards  in  a right  line,  from  grandfather 
to  father,  father  to  fon,  Gfr.  and  the  lineal  heirs 
fhall  firft  inherit : collateral  is  a difeent  which 
fpringeth  out  of  the  fide  of  the  whole  blood;  as 
the  grandfather’s  brother,  father’s  brother,  and 
fo  downwards : fo  that  if  a man  purchafe  lands 
in  fee-fimple,  and  dies  without  ifiue,  for  default 
of  the  right  line,  he  who  is  next  of  kin  in  the 
collateral  line  of  the  whole  blood,  fhall  have  the 
land,  by  difeent  as  heir  to  him.  In  cafe  of  di- 
fcents, when  land  defeends  on  the  part  of  the 
father,  the  heirs  of  the  mother  fhall  not  inherit ; 
and  where  lands  defeend  on  the  part  of  the  mo- 
ther, the  heirs  of  the  father  fhall  not  inherit : 
’tis  otherwife  in  cafe  of  purchafe,  where(a  fon 
purchafes  lands,  and  dies  without  leaving  ifiue ; 
if  there  be  no  heirs  on  the  part  of  the  father. 
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thofc  on  the  mother’s  fide  fhall  irtherit  the- 
lands.  1 Inft.  to,  11,  13.  1 Vent.  415. 

Inheritances  may  lineally  defcend,  but  not 
afcend  •,  and  in  the  right  line,  children  fhall  in- 
herit their  anceftors  without  limitation;  but  the 
anceftors  may  not  take  from  the  children,  for 
the  father  can  never  come  to  the  lands  which 
his  fon  hath  purchafecl  by  lineal  afcent;  though 
he  rruy  by  collateral  afcent,  where  the  Land  of 
the  Ion  comes  to  his  uncle,  and  then  to  his  fa- 
ther: in  the  collateral  line,  the  uncle  inherits  th« 
nephew,  and  the  nephew  the  uncle.  The  elder 
brother  of  the  whole  blood  fhall  have  hnd  by 
difcent,  that  is  purchalcd  by  a middle  or  younger 
brother,  if  they  die  without  ilTue : and  when 
there  is  no  brother  or  filler,  the  uncle  fhall  have 
it  as  heir;  but  it  may  afterwards  defcend  to  the 
father,  as  heir  to  the  uncle;  and  if  after  the  dif- 
cent to  the  uncle,  the  father  hath  ilTue  another 
fon  or  daughter,  that  iil'ue  fhall  enter  upon  the 
uncle,  and  hold  the  eitate.  Co.  Lit.  it.  3 Rep . 
40.  Caugb.  244. 

There  is  a difference  between  difeents  from 
father  and  moiher  to  their  children,  and  between 
brothers  anti  fillers ; a Ion  or  daughter  need  be 
only  of  the  blood  either  of  father  or  mother, 
which  hath  the  inheritance : but  the  brothers 
and  fitters  mutt  be  of  the  fame  father  and  mo- 
ther, to  inherit  one  another.  From  this  it  is, 
that  if  a man  hath  ittfue  two  Ions  by  divers  ven- 
ters, the  younger  brother  of  the  half  b.lood  fhall 
not  have  the  land  purchafed  by  the  elder  bro- 
ther, on  his  dying  without  iflue;  but  the  elder 
brother’s  uncle  or  next  couttn.  If  a man  hath 
two  wives,  and  by  one  wife  he  has  a fon  and  a 
daughter,  and  a fon  by  the  other,  and  then  dies 
feifed  of  land  in  f'ce-fimple;  here,  if  t lie  elder 
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Ibn  die  without  any  iffue,  before  aftual  feifin, 
the  land  fhall  defcend  to  the  younger  brother  j 
but  if  the  elder  brother  had  entered,  then  the 
lifter  fhall  have  the  land  as  heir  to  him.  Co.  Liik 
14,15.  3 Rep.  41.  Noy  68. 

As  in  difeents  one  mull  be  heir  to  him  that 
was  laft  a&ually  feifed  j fo  none  can  inherit  lands 
as  heir,  but  the  blood  of  the  firft  purchafer. 
Though  the  law  takes  no  notice  of  the  difa- 
bility  of  the  father  in  cafe  of  difeent,  relating  to 
brothers  and  fitters,  as  to  their  eftates : a man, 
who  had  ifiiie  a fon  and  a daughter,  was  attaint- 
ed of  treafon,  the  fon  having  purchafed  lands, 
and  died  without  iffue}  and  it  was  held,  that 
notwithftanding  the  attainder  of  the  father,  the 
daughter  fhall  take  by  defeent  from  her  brother, 
becaufe  the  eftate  between  them  was  immediate, 
and  therefore  the  father’s  inability  fhall  not  hin- 
der it.  Co.  Lit.  iz.  Lit.  8.  4 Leon.  5. 

By  difeent,  lands  in  fee-fimple  fhall  go,  r. 
To  the  eldeft  fon  as  heir,  and  to  his  iffue}  the 
fons  firft,  in  order  of  birth,  and  for  want  of  fons 
to  all  the  daughters  equally,  who  are  called  par- 
ceners, and  all  of  them  inherit  as  one  heir.  2.  If 
the  eldeft  fon  hath  no  iffue,  then  to  his  next  el- 
deft brother  of  the  whole  blood,  and  his  iffue  } 
and  for  want  of  a brother,  to  a fifter  or  fillers  of 
the  whole  blood,  and  her  and  their  iffue.  3.  If 
there  be  no  brother  or  fifter,  then  to  the  uncle, 
and  his  iffue}  and  for  want  of  an  uncle,  to  an 
aunt  or  aunts,  and  their  iffue.  4.  And  if  there 
be  no  uncles  or  aunts,  then  to  coufins,  in  the 
neareft  degree  of  con  fanguinity.  And  where  lands 
are  purchafed  by  brethren } after  uncles  and 
aunts,  the  land  lhall  go  to  the  father,  and  the 
half  blood,  and  their  iffue}  and  for  want  of 
uncle,  aunt,  father  and  half  blood,  to  the  next 
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of  kin  in  the  collateral  line:  here  the  half  blood 
come  in  after  the  father,  as  being  of  the  whole 
blood  to  him  j tho’  not  to  their  brethren.  Co. 

Lit.  163,  12,  tec.  Wood's  Inft.  221.  In  difcent 
of  ejlates-tail  half  blood  is  no  hindrance;  for 
the  iffue  are  in  per  for  mam  don’t , and  always  of 
the  whole  blood  to  the  donee.  3 Rep.  41. 

Sometimes  difcent  is  by  cuftom  of  fee-fimple 
ftnds  to  all  the  fons,  or  to  all  the  brothers,  where 
one  dies  without  iffue,  as  in  Gavelkind  in  the  ' 
county  of  Kent : all  the  1'or.s  fhal)  inherit,  like 
unto  lifters  at  common  law;  and  the  heir  at  the 
age  of  fifteen  years  may  give  and  fell  his  lands, 
and  though  his  father  be  attainted  of  treafon  or 
felony  he  fhall  inherit.  Co.  Lit  140. 

And  there  is  a cuftomary  difcent  of  lands  in 
fome  ancient  boroughs  and  manors  to  the  youn- 
geft  fon,  and  fometimes  to  the  eldeft  daughter, 
i£c.  as  in  Borough  Ftigltjb ; and  by  other  cuftoms : 
but  where  theyoungeft  fon  dies,  having  no  iffue, 
the  eldeft  fon  is  heir  to  him.  Kihb.  102. 

- . As  to  difcents  of  Borough  Englifh  lands,  the 

cuftom  goes  with  the  land,  and  guides  the  dif- 
cent to  the  youngeft  fon ; altho’  there  be  deviles, 
tec.  to  the  contrary.  2 Lev.  138- 

In  the  learning  of  difcents  in  general,  there 
are  fome  things  further  to  be  taken  notice  of : * 

1,  Where  parties  are  in  by  difcent,  or  pur- 
chafe. 

2.  Where  difcents  to  an  entry. 

x.  Difcent  being  created  by  law,  and  the  moffe 
ancient  title,  an  heir  is  in  by  that,  before  a 
grant,  or  devife.  If  a man  gives  fee-fimple 
lands  by  will  to  one  who  is  heir  at  law,  the  de- 
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vif-*  is  void,  and  he  (ball  talce  by  difcent : and 
where  a father  devifes  his  land  to  his  wife  for 
life,  and  after  her  deceafe  to  his  eldeft  fon ; tho’ 
the  fon  doth  not  take  the  eftate  prefently  on  the 
death  of  the  father,  he  (hall  be  in  by  difcent, 
and  not  by  purchafe,  and  thedevife  (hall  be  void 
as  to  him,  Dy.  126.  Style  148. 

When  the  heir  takes  that  which  his  anceftor 
would  have  taken  if  living,  he  (hall  take  it  by  dif- 
. cent;"  and  not  by  purchafe:  but  generally  where 
an  eftate  is  dtvifrd  to  the  heir  at  law,  attended 
with  a charge,  as  to  pay  money,  debts,  (Ac.  in 
•fuch  cafe  he  takes  by  purchafe,  and  not  by  dif- 
cent. And  a man  can  have  lands  no  other  way 
than  by  difcent  or  purchafe.  2 Danv.  Abr.  557. 
Lhsw.  593. 

2.  A difcent  which  takes  away  an  entry  is 
where  one  dies  feifed  of  lands,  in  which  another 
hath  right  to  enter,  and  it  defcends  to  his  heir; 
fuch  difcent  (hall  take  away  the  other’s  right  of 
entry,  and  put  him  to  his  adion  for  recovery 
thereof:  but  a difcent  (hall  not  take  away  the 
entry  of  ldfee  for  years,  (Ac.  who  hath  no  free- 
hold-, and  if  it  be  of  fuch  things  as  lie  in  grant; 
as  advovvfons,  rents,  commons  in  grofs,  (Ac.  it 
puts  not  him  that  hath  right  to  his  adion.  And 
though  where  adifleifor  dicth  feifed,  and  the  law 
cafteth  the  lands  upon  his  heir,  this  is  a difcent 
which  tolls  an  entry  at  common  law-,  by  ftatute, 
it  is  only  where  the  difteifor  had  peaceable  pof- 
feffion  five  years.  Co.  Lit.  237,  238.  St  at. 
32  H.  8.  c.  33. 

The  heir  is  to  enter  into  lands  defeended  to 
him,  to  intitle  him  to  the  profits,  (Ac. 

A conveyance  is  a deed  which  pafteth  lands 
and  tenements  from  one  man  to  another:  and  of 
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thefe  deeds  and  conveyances  there  are  feveral 
forts. 


Lands  Convey’ d, 


1.  By  feoffment. 

2.  By  leafe  and  releafe, 

and  confirmation. 

3.  By  bargain  and  fale. 

4.  By  fine  and  reco- 

very. 


5.  By  forrender. 

6.  By  gift  and  grant. 

7.  By  leafe. 

8.  By  mortgage. 

I 9.  By  afiignment. 

I 10.  By  will. 


1 . Feoffment  is  a grant  or  conveyance  of  any 
manors,  meffuages,  land  or  tenements  to  an- 
other in  fee  to  him  and  his  heirs  for  ever,  by 
the  delivery  of  feifin  and  poffeffion  of  the  thing 
gi  anted  : and  in  every  feoffment  the  grantor  is 
called  the  feoffor,  and  he  that  receives  by  virtue 
thereof  is  the  feoffee.  And  the  livery  and  feifin 
is  made  in  the  prefence  of  witnelfes,  all  perfons 
being  removed  from  the  lands,  iftc.  when  the 
feoffee  or  his  attorney  makes  an  entry  on  the 
premiffes.  Lit.  lib.  r. 

The  deed  of  feoffment  is  our  moft  ancient 
conveyance  of  lands;  and  it  is  laid  to  excel  the 
conveyance  by  fine  and  recovery ; for  it  clears 
all  dificifins,  abatements,  intrufions,  and  other 
wrongful  eftates,  which  no  other  conveyance 
doth  and  for  that  it  is  fo  folemnly  and  publickly 
made,  it  has  been  of  all  others  the  mod  obferved. 
It  bars  the  feoffor  of  all  prefent  and  future  right, 
and  collateral  benefit,  as  conditions,  power  of 
revocation,  CsV.  and  deftroys  contingent  ufes : 
but  feoffment  may  not  be  of  fuch  things  where- 
of livery  of  feifin  cannot  be  made ; the  livery 
being  a ceremony  tiled  by  which  the  common 
people  may  lee  the  pafling  or  alteration  of  the 
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rftate-,  and  if  either  of  the  parties  die  before  li- 
very and  feifin,  the  feofFment  will  be  void.  (Vejl. 
■Sym.  2 34.  Plait'd.  214,  554.  Co.  Lit.  5. 

As  a feoffment  is  a common  law  conveyance* 
and  executed  by  livery,  it  makes  a tranimuta- 
tion  of  eftate;  but  a conveyance  on  the  ftatute 
of  ufes,  fuch  as  a covenant  to  {land  feifed, 
makes  only  a tranfmutacion  of  pofiyffion,  and 
not  of  eftate.  Jf  a feofFment  in  fee  be  inrolled, 
but  no  livery  made-,  it  is  no  good  feoffment, 
but  the  inrollment  Frail  conclude  the  perfon  to 
fay  that  it  was  not  his  deed  : but  where  a bar- 
gain and  fale  of  lands  is  not  inrolled,  and  the 
bargainor  delivers  livery  and  feifin  of  the  land, 
according  to  the  form  of  the  deed,  it  has  been 
held  a good  feoffment.  2 Lev.  77.  Pofb.  6; 
2 Jnder.  68. 

Where  a man  makes  a feoffment,  without  any 
oonlitkrration  ; by  that  the  eftate  pafle.%  hot  not 
the  ufe,  which  (hall  defeend  to  the  heir.  A feoff- 
ment in  fee,  made  by  tenant  in  tail,  doth  not 
give  the  inheritance  of  thfc  tail  to  the  feoffee, 
nor  is  he  thereby  tenant  in  tail ; for  none  fhall 
be  fuch  but  he  who  is  comprehended  in  the  gift 
made  by  the  donor  : but  it  gives  away  all  the  im- 
mediate eflate  the  feoffor  had:  though  if  leflee 
fer  life,  and  the  reverfioner  in  fee,  make  a feoff- 
ment by  deed,  each  grants  his  eftate-,  the  lef- 
fee  his  by  livery,  and  the  fee  from  him  in  re- 
mainder. Leon.  1 82.  Plowd.  562.  Hob.  335. 
6 Rtf.  1 5. 

A deed  of  feoffment  is  always  applied  to  a 
corporeal  and  immoveable  thing ; as  a houfe  or 
land,  And  a feoffment  of  lands,  to  hold  to 
the  feoffee  and  his  heirs,  after  the  death  of  the 
feoffor,  though  livery  be  made  upon  it,  yet  it  is 
a void  feoffment;  for  an  eftate  of  freehold  in 
N 4 . lands 
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lands  cannot  begin  at  a day  to  come : but  a leaf® 
for  life  in  reverfion,  after  the  death  of  another, 
is  a good  eftate  in  reverfion.  Hob.  171.  2 Neif. 
Jbr.  846. 

At  Common  law,  before  leafe  and  releale, 
feoffment  was  the  general  conveyance  •,  but  if 
livery  and  fcifin  could  not  be  made,  by  reafon 
there  Wds  a tenant  in  pofleflion,  the  reverfion 
was  granted,  and  the  particular  tenant  attorned. 
Co.  Lit.  49.  Now  the  deed  of  leafe  and  releafe 
has  taken  place  of  this  deed  •,  the  ftatute  ij  H. 
8.  c.  10,  uniting  the  ufe  to  the  pofleflion,  with- 
out aftual  entry,  ific. 


The  form  of  a deed  of  feoffment. 

THIS  indenture,  made  the  day  of,  &c.  in 
the  fourth  year  of  the  reign  of  our  five- 
reign  lord  George  the  'Third,  by  the  grace  of  God 
king  of  Great  Britain,  France,  and  Ireland,  de- 
fender of  the  faith,  &c.  and  in  the  year  of  our 
Lord  1764.  Between  A.  B.  of  the  parifh  of, 
&c.  in  the  county  of  S.  gent,  of  the  one  part, 
and  C.  D.  of,  &c.  in  the  county  afcrefiid,  efq\ 
of  the  ether  part , Witoefleth,  That  the  faid 
A.  B.  for  and  in  confederation  of  the  fum  of  three 
hundred  pounds  of  lawful  money  of  Great  Britain, 
to  him  in  hand  paid  by  the  faid  C.  D.  the  receipt 
whereof  the  faid  A.  B.  doth  hereby  confefs  and  ac- 
knowledge, and  for  other  good  caufes  and  conftder- 
ations  him  hereunto  moving,  be  the  faid  A.  B. 
hath  granted , bargained  and  fold,  aliened,  en- 
feoffed, releafed  and  confirmed,  and  by  thefe  prefents 
doth  grant,  bargain  and  fell,  alien  enfeoff  and  con- 
firm unto  the  faid  C.  D.  his  heirs  and  affigns  for 
ever.  All  that  mtffuage  or  tenement  fituate,  &c. 

' now 
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now  in  the  poffejfion  of,  &c.  and  alfo  tbe  rever- 
fion  and  reverfions , remainder  and  remainders , 
rents  and  fervices  thereof-,  and  all  the  eft  ate,  right , 
title,  intereft,  claim  and  demand  whatfoever  of 
him  the  / aid  A.  B.  of,  in  and  to  tbe  fame  premif- 
fes,  and  of,  in  and  to  every  part  and  parcel  there- 
of: To  have  and  to  hold  the  faid  meffuage  or 
tenement,  and  all  and  ftngular  the  premijfes  above- 
mentioned,  with  the  appurtenances,  unto  tbe  faid 
C.  D.  his  heirs  and  afftgns,  to  the  only  proper  uf( 
and  behoof  of  him  tbe  faid  C.  D.  his  heirs  and 
afftgns,  for  ever.  And  tbe  faid  A.  B.  for  him- 
felf,  his  heirs  and  afftgns , doth  covenant  and 
grant,  to  and  with  the  faid  C.  D.  bis  heirs 
and  afftgns,  that  he  tbe  faid  A.  B.  now  is  law- 
fully and  rightfully  feifed  in  his  own  right  of 
a good,  fure , perfect,  abfolute  and  indefeaftble 
eftate  of  inheritance  in  fee-fimple,  of  and  in  all 
and  ftngular  the  faid  meffuage  and  premifjes,  above- 
mentioned,  and  of  every  part  and  parcel  there- 
of, with  the  appurtenances,  without  any  manner 
of  condition,  mortgage,  limitation  of  ufe  or  ufes , 
or  other  matter,  caufe  or  thing , to  alter,  change , 
charge  or  determine  the  fame  : And  alfo  that  he 
the  faid  A.  B.  now  bath  good  right , full  power 
and  lawful  authority  in  his  own  right  to  grant , 
bargain,  fell  and  convey  the  faid  meffuage  and 
premifjes  above-mentioned,  with  the  appurte- 
nances, unto  the  faid  C.  D.  bis  heirs  and  afftgns. 

To  the  only  proper  and  ufe  and  behoof  of  the  faid 
C.  D.  bis  heirs  and  a/ftgns  for  ever , according  to 
tbe  true  intent  and  meaning  of  tbefe  prefents: 

And  alfo  that  be  the  faid  C.  D.  bis  heirs  and  af- 
Jigns,  Jhall  and  may  from  time  to  time , and  at 
all  times  for  ever  hereafter,  peaceably  and  qui- 
' (tly  have , bold,  occupy , poffefs  and  enjoy  all 
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and  Jingular  the  / aid  premiffes  above-mentioned 
to  be  hereby  granted , with  the  appurtenances , 
without  the  let,  trouble,  hinderance,  moleftation, 
interruption  and  denial  of  him  the  faid  A.  B. 
bis  heirs  or  ajfigns,  and  of  all  and  every  other 
perfon  and  perfons  wbatfoever  claiming  or  to 
claim,  by,  from  or  under  him,  them  or  any  of 
them.  And  further,  that  he  the  faid  A.  B.  and 
bis  heirs , and  all  and  every  other  perfon  and  per- 
fons, and  his  and  their  heirs , any  thing  having 
or  claiming  in  the  faid  mejfuage  and  premiffes 
above-mentioned , or  any  part  thereof,  by,  from  or 
under  him,  fball  and  will  at  all  times  hereafter, 
at  the  requejl  and  cojls  of  the  faid  C,  D.  his 
heirs  or  ajfigns,  make,  do  and  execute,  or  caufe 
tr  procure  to  be  made,  done  and  executed,  all  and 
every  further , and  other  lawful  and  reafonable 
grants,  ails  and  ajfurances  in  the  law  wbatfoever, 
for  the  further,  better,  and  more  perfect  grant- 
ing, conveying,  and  affuring  of  the  faid  premiffes 
hereby  granted,  with  the  appurtenances , unto  the 
faid  C.  D.  bis  heirs  and  ajfigns,  to  the  only  pro- 
per ufe  and  behoof  of  the  faid  C.  D.  his  heirs 
and  ajfigns  for  ever,  according  to  the  true  intent 
and  meaning  of  thefe  prefents,  and  to  and  for 
none  other  ufe,  intent  or  purpofe  wbatfoever. 
And  laftly,  the  faid  A.  B.  hath  made,  ordained, 
conjliluted,  and  appointed , and  by  thefe  prefents 
doth  make,  ordain,  conflitute  and  appoint  E.  F. 
and  G.  H.  of,  &c.  his  true  and  lawful  allornies 
jointly,  and  either  of  them  feverally,  for  him 
and  in  bis  name,  into  the  faid  meffuage  and 
premiffes , with  the  appurtenances  hereby  grant- 
ed and  tonveyed,  or  mentioned  to  be  granted 
and  conveyed , or  into  fame  part  thereof, , in- 
the  name  of  the  whole  to  enter,  and  full  and 
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peaceable  pojfeffion  and  feiftn  thereof  for  him , and 
in  bis  name  to  take  and  have ; ’ and  after  fuch 
pojfeffion  and  feifin  fo  thereof  taken  and  had., 
the  like  full  and  peaceable  pojfeffion  and  feiftn 
thereof. , or  of  fome  part  thereof,  in  the  name  of 
the  whole,  unto  the  faid  C.  D.  or  to  bis  certain 
attorney  or  attornies  in  that  behalf,  to  give  and 
deliver ; To  hold  to  him  the  faid  C.  D.  his  heirs 
and  affgns  for  ever,  according  to  the  purport,  true 
intent  and  meaning  of  tbefe  prefents , ratifying, 
confirming  and  allowing  all  and  whatfoever  his  faid 
attornies,  or  either  of  them,  jhall  do  in  the  pre- 
mijfes.  In  wirnefs  whereof  the  parties  firjl  above- 
named  have  to  tbefe  prefent  indentures  interchange- 
ably Jet  their  hands  and  feals , the  day  and  year 
above  written . 

2.  Leafe  and  releafe  is  the  mod  common  deed 
of  conveyance  now  in  ufe  ; to  convey  any  right 
or  intereft  in  lands  or  tenements,  to  another 
who  hath  the  poffefiion  thereof.  And  this  con- 
veyance by  leafe  and  releafe  amounts  to  feoff- 
ment, the  ufe  drawing  after  it  the  pofiefiion,  and  ^ 

fupplying  the  place  of  livery  and  feifin,  required 
in  that  deed. 

In  the  making  of  it,  a leafe  or  bargain  and 
fale  for  a year,  or  fuch  like  term,  is  firft  pre- 
pared and  executed  $ to  the  intent  that  by  vir- 
tue thereof  the  leffee  may  be  in  poffefTion  of  the 
lands  intended  to  be  conveyed  by  the  releafe, 
and  thereby,  and  by  force  of  the  feature  27  H. 

8.  c.  10.  for  transferring  of  ufes  into  poffefiion, 
be  enabled  to  take  a grant  of  the  reverfion  and 
inheritance  of  the  faid  lands,  &V.  to  the  ufe  of 
himfelf  and  his  heirs  for  ever : upon  which, 
the  releafe  is  made,  reciting  the  releafe  for  a 

year, 
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year,  and  declaring  the  ufes.  And  in  thefe  cafes, 
a pepper-cor/i  rent  in  the  leafe  for  a year  is 
a good  refervation,  and  fufficient  to  raife  an 
ufe,  to  make  the  leflee  capable  of  a releafe. 

• 2 Vent.  35. 

The  leafe  for  a year  muft  have  the  words  bar- 
gain and  fell  for  money ; and  5 s.  or  any  other 
lum,  although  never  paid,  will  be  a good  confi- 
deration  •,  whereupon  the  bargainee  for  a year  is 
immediately  in  pofieffion,  on  the  executing  of 
the  deed,  without  adual  entry  : but  if  only  the 
words  demi[e%  grant , and  to  farm  let  are  ufed,  in 
that  cafe  the  leflee  cannot  accept  of  a releafe  of 
the  inheritance  until  he  hath  adually  entered, 
and  is  in  pofieffion.  2 121.  Abr.  435. 

A leafe  and  releafe  make  but  one  conveyance, 
being  in  the  nature  of  one  deed  : and  to  the 
perfedion  of  this  deed,  it  is  required  that  he  who 
makes  the  releafe  have  an  eflate  in  himfelf,  out 
of  which  the  eftate  may  be  derived  to  the  re- 
lefiee;  the  relefiee  is  to  have  an  eftate  in  poi- 
feffion,  in  deed  or  in  law,  in  the  land  whereof 
the  releafe  is  made,  as  a foundation  for  the  re- 
leafe ; and  there  muft  be  fufficient  words  in  law, 
not  only  to  make  the  releafe,  but  to  create  and 
raife  a new  eftate,  Or  the  releafe  will  not  be  good. 
It  is  neceflary  in  all  cafes  where  a releafe  of  lands 
is  made,  that  the  eftate  be  turned  to  a righr, 
and  there  are  two  rights  to  the  eftate  and  alfo  to 
tlie  pofieffion : or  clie  there  muft  be  privity  of 
eftate  between  the  tenant  in  pofieffion  and  the 
releflor,  without  which  a releafe  will  not  operate. 
Co.  Lit.  22,  Mod.  252.  2 Lil.  Abr.  435. 

In  cafe  a releafe  be  made  by  one,  that  at  the 
time  of  the  making  thereof  had  no  right  •,  or 
to  a man  that  at  the  time  had  nothing  in  the 
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lands,  fuch  releafe  is  void,  becaufe  he  ought  to 
have  a freehold,  or  a pofieflion,  or  privity.  But 
rf  a man  make  a leafe  for  life,  remainder  for 
life,  and  the  firft  lefl?e  dies ; and  then  the  leflTor 
releafes  to  him  in  remainder,  before  entry,  this  • 

is  a good  releafe  ro  enlarge  his  eftate ; he  hav- 
ing an  eftate  in  law  capable  of  enlargement  by 
releafe  before  entry  had.  Noy  Max.  74.  Co . 

Lit.  270. 

A releafe  to  a man  and  his  heirs,  will  pafs  a 
fee-fimple;  and  if  made  to  a perfbn  and  the 
heirs  of  his  body,  by  this  the  relefiee  hath  an 
eftate-tail.  And  where  a man  releafes  to  another 
ail  his  right  which  he  hath  in  the  land,  without 
tifing  any  more  words,  as  to  hold  to  him  and 
his  heirs,  &c.  the  releffee  hath  only  an  eftate  for 
life.  Dy.  263. 

Thefe  releafes,  that  enure  by  way  of  palling 
away  an  eftate,  may  be  made  upon  condition,  or 
with  a defeasance  •,  fo  as  the  condition,  &c.  be 
contained  in  the  releafe,  or  delivered  at  the  fame 
time  with  it:  and  there  may  be  in  this  deed  a 
recital,  covenant,  warranty,  &V. 

A confirmation  is  in  nature  of  a releafe,  where 
one  having  right  unto  lands  makes  a deed  to  him 
who  has  pofieflion  of  them,  to  enlarge  his  eftate, 
or  make  his  pofieffion  perfedfc.  And  it  is  like- 
wife  a means  whereby  a voidable  eftate  is  made 
fure  and  unavoidable.  Co.  Lit.  295. 

And  this  confirmation,  which  is  often  joined 
to  leafe  and  releafe,  may  be  for  perfe&ing  an 
eftate,  by  making  a conditional  eftate  abfcfiute  •, 
or  for  encreafing  it  •,  as  where  an  eftate  for  years 
is  made  leafe  for  life,  £s fc.  or  it  may  be  for  di- 
minifhing,  by  confirming  the  eftate  of  a tenant 
, at  a Ids  rent:  but  the  prior  eftate  muft  not 
be.  void  •,  for  a confirmation  will  have  no  effeft 

upon 
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upon  an  eftate  that  is  void  in  law,  or  determin- 
ed. Co.  Lit.  301. 

If  tenant  for  life  grant  a rent-charge,  f 3c.  to 
one  and  his  heirs,  he  in  reverfion  is  to  confirm 
it;  otherwife  it  is  good  only  for  the  life  of  tenant 
for  life.  Lit.  529. 


Form  of  a leafe  for  a year,  whereon  to 
ground  a releafe. 

1 

THIS  indenture,  made , &c.  Between  A.B. 

of,  &c.  of  the  one  part , and  C.  D.  of 
&c.  of  the  other  part,  WitnelTeth,  that  the  faid 
A.  B.  for  and  in  confideration  of  the  fum  of 
five  J, hillings  of  lawful  Britilh  money  to  him  in 
hand  paid  by  the  faid  C.  D.  the  receipt  where- 
of it  hereby  acknowledged , be  the  faid  A.  B.  hath 
granted,  bargained  and  fold,  and  by  thefe  pre- 
fents  doth  grant,  bargain  and  fell  unto  the  faid 
C.  D.  All  that  mefiuage  or  tenement , &c.  with 
the  rights,  members  and  appurtenances  thereof, 
Jituate,  lying  and  being  in.  See.  in  the  county 
of  S.  and  all  houfes,  edifices , buildings , gar- 
dens, orchards,  lands , meadows,  commons,  paf- 
tures,  feedings,  trees,  woods,  underwoods,  ways , 
paths,  waters,  water-  courfes,  eafements,  profits, 
commodities , advantages , emoluments  and  here- 
ditaments wbatfoever  to  the  faid  meffuage  or  te- 
nements belonging,  or  in  any  wife  appertaining, 
or  which  now  are  or  formerly  have  been  ac- 
cepted, reputed , taken,  known , ufed , occupied 
or  enjoyed,  to  or  with  the  fame,  or  as  part , 
parcel  or  member  thereof,  or  of  any  part  there- 
of ; and  the  reverfion  and  reverfions , remain- 
der and  remainders , rents  and  fervices  of 
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the  faid  premijfes  above-mentioned , and  of  even 
part  and  parcel  thereof  with  the  appurtenances : 
To  have  and  to  hold  the  J, 'aid  meffuage  or  te- 
nement, lands,  hereditaments  and  premijfes  above- 
mentioned,  and  every  part  or  parcel  thereof,  with 
the  appurtenances,  unto  the  faid  C,  D.  bis  exe- 
cutors, adminiflrators  and  affgns , from  the  firft 
day  of  this  infant,  &c.  for  and  during  and  un- 
to the  full  end  and  term  of  one  whole  year,  from 
thence  next  and  immediately  enfuing  and  follow- 
ing, and  fully  to  be  complete  and  ended;  yield- 
ing and  paying  therefore  one  pepper-corn  in  and 
upon  the  feafl  of  St.  Michael  the  archangel,  if 
demanded : To  the  intent  that  by  virtue  of  thefe 
prefents,  and  by  force  of  the  Jlatute  for  transfer- 
ring of  ufes  in  poffejfion,  he  the  faid  C.  D.  may 
be  in  the  aflual  poffejfion  of  all  and  fingular  the 
faid  premijfes  above-mentioned,  with  the  appur- 
tenances, and  thereby  be  enabled  to  accept  and 
take  a grant  and  releafe  of  the  reverfion  and 
inheritance  thereof,  to  him  and  his  heirs,  to 
the  only  proper  ufe  and  behoof  of  him  the  faid 
C.  D.  his  heirs  and  cffigns  for  ever.  In  wit- 
nefs,  &c. 


The  form  of  th & releafe  and  conveyance 
of  the  lands. 

THIS  indenture,  made  the  day  and  year , 
&c.  Between  A.  B.  of,  &c.  of  the  one 
part,  and  C.  D.  of,  &c.  of  the  other  part , 
witnefieth,  that  the  faid  A.  B.  for  and  in  con- 
fideration  of  the  fum  of  fix  hundred  founds 
of  lawful  money  of  Great  Britain,  to  him  in 
band  paid  by  the  faid  C.  D.  the  receipt  where- 
of 
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of  the  /aid  A.  B.  doth  hereby  confefs  and  ac- 
knowledge, and  for  divers  other  good  caufes  and 
conftderations  him  thereunto  moving,  he  the  faid 
A.  B.  hath  granted,  bargained  and  fold,  aliened , 
releafed  and  confirmed,  and  by  thefe  prefents  d/th 
fully,  freefy  and  abfolutely  grant , bargain  and 
fell,  alien,  releafe  and  confirm  unto  the  faid 
C.  D.  (in  bis  aflual  poffejfion  now  being,  by 
virtue  of  a bargain  and  fale  to  him  thereof 
made  for  one  year,  by  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  of  thefe 
prefents,  and  by  force  of  the  fiatules  for  tranf- 
ferring  of  ufes  into  poffejfion)  and  to  his  heirs 
and  afhgns  for  ever.  All  that  mejfuage  or  tene- 
ment, & c.  with  the  rights , members  and  ap- 
purtenances thereof,  fituate,  lying  and  being  in. 

See.  in  the  county  of,  &c.  aforefaid , and  all 
boufes,  edifices,  buildings , gardens,  orchards, 
lands,  meadows,  commons,  pafiures , feedings, 
trees,  woods , underwoods,  ways,  paths,  waters, 
maler-courfes,  eafements,  profits , commodities,  ad- 
vantages, emoluments  and  hereditaments  whatfo - 
ever  to  the  faid  mejfuage  or  tenement  belonging, 
or  in  any  wife  appertaining,  or  which  now  are,  or 
formerly  have  been  accepted,  reputed,  taken, 
known , ufed,  occupied  or  enjoyed , to  or  with  the 
fame,  or  as  part,  parcel  or  member  thereof,  or 
of  any  part  thereof  -,  and  alfo  the  reverfton  and 
„ reverfions,  remainder  and  remainders,  rents  and 
Cervices  of  all  and  ftngular  the  faid  premiffes 
above-mentioned,  and  of  every  part  and  parcel 
thereof,  with  the  appurtenances ; and  alfo  all 
the  eflate,  right,  title,  inlereft , claim  and  de- 
■,  mand  whatfoever,  as  well  in  equity  as  in  law * 

of  him  the  faid  A.  B.  of,  in.  and  to  all  and  fin-  / 
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gular  the  faid  premifes,  and  of,  in  and  to  every 
part  and  parcel  thereof,  with  the  appurtenan- 
ces : and  alfo  all  deeds,  evidences  and  writings, 
touching  or  concerning  the  faid  premijfes  only, 
or  only  any  part  thereof,  together  with  true 
copies  of  all  other  deeds,  evidences  and  writings, 
which  do  concern  the  faid  premijfes,  or  any  part 
thereof,  jointly  with  any  other  lands  or  tene- 
ments, now  in  the  cujlody  or  pojfefion  of  him 
the  faid  A.  B.  or  which  he  can  or  may  get  or  » 

come  by  without  fuit  in  law,  the  faid  copies  to 
be  made  and  written  at  the  requejl , cofis  and 
charges  of  the  faid  C.  D.  his  heirs  and  ajfgns: 

To  have  and  to  hold  the  Jaid  meffuagt  or  te- 
nement, lands,  hereditaments , and  all  and  Singu- 
lar the  premijfes  above-mentioned,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  un- 
to the  faid  C.  D.  his  heirs  and  afigns,  to  the 
only  proper  ufe  and  behoof  of  the  fatd  C.  D.  his 
heirs  and  afigns  for  ever.  And  the  faid  A.  B. 
for  himfelf,  bis  heirs  and  afigns,  doth  covenant 
and  grant  to  and  with  the  faid  C.  D.  his  heirs 
and  afigns,  that  be  the  faid  A.  B.  now  is  the 
true,  lawful  and  rightful  owner  of  the  faid  mef- 
fuage , lands,  tenements , hereditaments  and  premif- 
fes  above-mentioned,  and  of  every  part  or  parcel 
thereof,  with  the  appurtenances.  And  alfo  that 
he  the  faid  A.  B.  new  is  lawfully  and  rightful y 
feifed  in  bis  own  right,  of  a good,  fare,  perfect , 
abfolute  and  indefeajible  ejlate  of  inheritance  in 
fee-ftmple , of  and  in  all  and  fingular  the  premijfes 
above-mentioned,  with  the  appurtenances,  without 
any  manner  of  condition,  mortgage,  limitation 
of  ufe  and  ufes,  or  other  matter,  caufe  or  thing 
1 to  alter , change,  charge  or  determine  the  fame. 
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And  that  be  the  faid  A.  B.  now  hath  good 
right , full  power , lawful  authority , z'« 

own  right , /a  £ra»/,  bargain , fell  and  convey  the 
faid  meffuage , /aWr,  tenements , hereditaments , 
and  all  and  fingular  the  premijfes  above-men - 
appurtenances , unto  the  faid 

C.  D.  <#£»*.  10  the  onb  ProPer 

ufe  and  behoof  of  the  faid  C.  D.  £«>j  and 
, effigns  for  ever,  according  to  the  true  intent  and 
, meaning  of  thefe  prefents.  And  alfo  that  be  the 
faid  C.  D.  heirs  and  ajfgns , fkall  and  may, 
at  all  times  for  ever  hereafter , peaceably  and 
quietly  have,  hold,  occupy,  pojfefs  and  enjoy  all 
and  fingular  the  faid  meffuage,  lands , tenements, 
hereditaments  and  premijfes  above-mentioned , tm'/A 
appurtenances,  without  the  let,  trouble,  hin- 
drance, moleftation , interruption  and  denial  of 
him  the  faid  A.  B.  bis  heirs  or  ajfgns,  and  of 
all  and  every  other,  perfon  or  perfons  whatfoever  : 
And  that  freed  and  dij charged,  or  other-wife, 
well  and  fujficiently  faved  and  kept  barmlefs 
and  indemnified  of  and  from  all  former  and 
other  bargains,  fates , gifts,  grants,  leafes,  mort- 
gages, jointures,  dowers,  ufes,  wills,  in  tails,  fines , 
poft  fines,  ijfues,  amerciaments,  feizunes , bonds , 
annuities,  writings  obligatory,  Jlatutes  merchant 
and  of  the  ftaple , recognizances , extents,  judg . 
ments , executions,  rents  and  arrearages  of  rent, 
and  of  and  from  all  other  charges,  efiates, 
rights,  titles,  troubles  and  incumbrances  whatfo- 
ever,  had,  made,  committed,  done  or  fufiered,  by 
the  faid  A.  B.  or  any  other  perfon  or  perfon fj, 
whatfoever,  claiming  or  to  claim * by,  from  or  un- 
der him,  them,  or  any  of  them.  And  further, 
that  he  the  faid  A.  B.  and  bis  heirs,  and  all  and,  • 
4 . ’ every 
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every  other  perfon  and  perfons , and  his  and 
their  heirs,  any  thing  having  or  claiming  in  the 
_/ aid  premises  above-mentioned , or  any  part  there- 
of, by,  from  or  under  him,  fhall  and  will  from 
time  to  time,  and  at  all  times  hereafter,  upon 
the  reafonable  requed,  and  at  the  cofts  and 
charges  of  the  faid  C.  D.  his  heirs  or  ajfigns, 
make,  do  and  execute,  or  caufe  or  procure  to  be 
made,  'done  and  executed,  all  and  every  fucb 
further  and  other  lawful  and  reafonable  aid  • 
and  ads,  thing  and  things , device  and  devices , 
conveyance  and  conveyances  in  the  law  whatfo- 
ever,  for  the  further , better,  and  more  perfed 
granting , conveying  and  afjuring  of  all  and  fin- 
gttlar  the  /aid  premises  above-mentioned,  with 
the  appurtenances , unto  the  faid  C.  D.  his  heirs 
and  ajpgns,  to  the  only  proper  ufe  and  behoof 
of  the  faid  C.  D.  bis  heirs'  and  ajfigns  for  ever , 
as  by  the  faid  C.  D.  his  heirs  or  ajfigns,  or  bis 
or  their  counfel  learned  in  the  law,  Jhall  be 
rtnfonably  devifed  or  advifed  and  required.  And 
laltly,  it  is  covenanted,  granted , concluded  and 
agreed  upon  by  and  between  the  faid  parties 
to  thefe  prefents,  and  the’  true  meaning  thereof 
a/fe  is,  and  it  is  hereby  fo  declared , that  all 
a'nd  every  fins  and  fines,  recovery  and  recove- 
ries, ajfurance  and  ajfurances , conveyance  and 
conveyances  in  the  law  wbatfoever  already  had , 
made,  levied,  fuffsred , executed  and  acknow- 
ledged, or  at  any  time  hereafter  to  be  had , 
made,  levied,  fujfcred , executed  and  acknow- 
ledged, by  or  between  the  faid  parties  to  thefe 
prefents,  or  either  of  them,  or  by  or  between 
them  or  either  of  them,  and  any  other  per- 
fon or  perfons  wbatfoever , of  the  faid  premijfes 
above-mentioned,  with  the  appurtenances,  or 
O 2 any 
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any  part  thereof , either  alone  by  itfelf,  or  jointly 
with  any  other  lands , tenements  or  hereditament.  , 
fhall  be  and  enure , and  J hall  be  adjudged , ejleemed 
and  taken  to  be  and  enure , as  for  and  concern- 
ing all  and  ftngular  the  premises  above-mentioned , 
with  the  appurtenances , to  and  for  the  only  proper 
ufe  and  behoof  of  the  faid  C.  D.  his  heirs  and 
ajjigns  for  ever , according  to  the  true  intent  and 
meaning  of  tbefe  prefents , and  to  and  for  none 
other  ufer  intent  or  purpofe  vcbalfover.  In  wit- 
iu  is,  (Ac. 

3.  Bargain  and  fale  is  a deed  or  inltrument, 
whereby  the  property  of  lands  and  tenements 
is  for  valuable  confideration  granted  and  trans- 
ferred from  one  perfon  to  another:  it  is  called 
a real  contraft,  upon  a valuable  conGderation, 
for  paffing  of  lands,  tenements  and  heredita- 
> ments,  by  deed  indented  and  inrolled.  Alfo  ’ti* 

where  a tecompence  is  given  by  both  the  par^ 
ties  to  the  bargain  ; as  of  land  for  money,  and 
money  for  the  land,  (Ac.  2 Injl.  612.  UL 
Abr.  206. 

Where  lands  are  bargained  and  fold  for  money 
only,  the  deed  is  to  be  inrolled  ; if  in  confi- 
deration of  money  and  natural  affe&ion,  (Ac.  the 
eftate  will  pafs  without  it.  And  a bargain  and 
lale  pafles  the  freehold  of  the  lands,  alfo  rever- 
fions,  remainders,  (Ac.  without  livery  and  fei- 
fin ; and  a rent  may  be  referved  out  of  it  by 
deed  inrolled : but  if  the  bargain  and  fale  be 
for  money,  it  cannot  be  to  one  man  to  the  ufe 
of  another,  but  to  the  bargainee  only.  If  one 
bargain  lands  of  which  another  perfon  is  in 
pofielfion,  and  claims  title  to,  the  deed  is  not 
good  i unlefs  the  bargainor  enter.,  and  deliver 
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the  deed  on  the  ground,  i£c.  and  hath  gooa 
title : and  a bargain  and  fale  by  a man  who  is 
noc  in  pofiefiion,  nor  receives  the  rents,  tho’  in 
confideration  of  money,  will  not  be  good,  with- 
out livery.  Lev.  56.  8 Rep.  93.  Dy.  155. 

Lil.  Abr.  209. 

There  muft  be  a good  confideration  given,  or 
at  leaft  faid  to  be  given  for  lands  in  thefe  deeds ; 
and  for  a competent  fum  of  money,  is  3 good 
confideration,  but  not  the  general  words  for  di- 
vers confiderations,  i3c.  If  money  is  mentioned 
to  be  paid  in  a bargain  and  fale,  and,  in  truth, 
no  money  is  paid  ; forne  of  our  books  tell  us  this 
may  be  a good  bargain  and  fale,  becaufe  no  aver- 
ment will  lie  again!!  that  which  is  exprefsly  affirm- 
ed by  the  deed*,  except  it  comes  to  be  queftioned 
whether  fraudulent  or  no.  Although  a deed 
exprefs  a confideration  upon  a purchafe,  by  Style 
this  will  be  no  proof  upon  a trial,  that  the  mo- 
ney was  actually  paid  *,  but  it  is  to  be  made  out 
by  witneffes.  Co.  Rep.  176.  11  Rep.  25.  Dy, 
169.  Style  370. 

The  deed  of  bargain  and  fale  being  made  on 
good  confideration,  neither  the  death  of  the  bar- 
gainor of  bargainee  before  inrollment  hinders  the 
paffing  of  an  eftate : but  until  the  deed  is  in- 
rolled,  the  eftate  of  freehold  is  in  the  bargainor; 
and  the  bargainee  cannot  bring  an  aftion  of  tref- 
pafs  before  entry  had,  though  he  may  furrender, 
alien,  &c.  and  a bargainee  before  inrollment, 
*tis  faid,  may  fuffer  a recovery:  alfo  he  (hall  have 
rent  which  grows  due  after  the  date  of  the  bar- 
gain and  fale,  and  before  the  inrollment.  Hob. 
1 36.  Jac.  52.  Vent.  361.  Sid.  310. 

This  inrollment  is  to  be  in  one  of  the  courts 
at  Weftminfter , or  in  the  county  where  the  lands 
lie,  before  the  Cujies  Rotulorum,  judiccs  of  peace, 
O 3 i$c. 
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fe?f.  arjd  the  deeds  are  to  be  thus  inrolled  within 
fix  months  by  ftatute,  to  be  accounted  at  twenty- 
eight  days  by  the  months:  though  this  extends 
only  to  bargains  and  fales  of  inheritance  and 
freehold ; and  not  to  a bargain  and  file  of  leafes 
for  years,  Cs'c which  are  good  though  not  in- 
rolled,  nor  by  deed  indented,  &c.  If  leveral  feal 
a deed  of  bargain  and  fale,  and  but  one  acknow- 
ledge it,  and  thereupon  the  deed  is  inrolled  ; 
this  is  a good  inrollment  within  the  ftatute  27 
//.  8.  c.  1 6.  Style  462. 

In  cafe  two  bargains  and  fales  are  made  of  the 
fame  lands  to  two  feveral  perfons,  and  the  laft 
deed  is  firft  inrolled;  if  afterwards  the  firft;  deed 
is  alfo  inrolled  within  fix  months,  the  firft  buyer 
fhall  have  the  land;  for  when  the  deed  is  inroll- 
ed, the  bargainee  is  feifed  of  the  land  from  the 
delivery  of  the  deed,  and  the  inrollments  fhall 
relate  to  it.  The  ftatute  of  inrollment  fays,  that 
the  eftate  fhall  not  veft,  except  the  deed  be  in- 
rolled;  and  then  it  veils  prefently,  hy  the  ftatute 
of  ufes,  and  fettles  ab  initio.  Wood’s  Inft.  260. 
Danv.  Abr.  696. 

Not  only  lands,  but  rents,  advowfons,  tithes, 
may  be  granted  by  bargain  and  falh,  in  fee- 
fimple,  fee-tail  for  life  or  years  ; but  commonly 
it  is  of  land  in  fee-fimple.  If  a tenant  in  tail 
grants  all  his  eftate  to  a man  and  his  heirs ; the 
grantee  hath  but  an  eftate  for  the  life  of  tenant 
in  rail : and  where  tenant  for  life,  bargains  and 
fells  his  land,  by  deed  inrolled,  ’tis  a forfeiture 
of  his  eftate.  Rep,.  1 76.  Lit.  613.  4 Leon. 
251. 
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Form  of  a common  bargain  and  fale  of 
lands. 

TH  IS  indenture,  made, See.  Between  A.  B.  of. 
See.  of  the  cm  part,  and  C.D.  of.  Sec.  of  the 
other  part,  witnefieth,  that  the  ) aid  A.  B.  for  and 
in' confederation  of  the  fum  of.  Sec.  to  him  in  hand 
paid  by  the  faid  C.  D.  the  receipt  whereof  the  faid 
A.  B.  doth  hereby  acknowledge.  He  the  faid  A.  B. 
Hath  granted,  bargained  and  fold,  aliened  and  con- 
firmed, and  by  thefe  prefents  doth  grant,  bargain  and 
fell,  alien  and  confirm  unto  the  faid  C.  D.  his  heirs 
and  affigns  for  ever.  All  that  mejjuage  or  tenement, 
filuate  and  lying.  Sec.  and  alfo  all  lands,  trees, 
woods,  undenvoeds,  tithes,  commons,  common  of  paf- 
ture , profits,  commodities , advantages , heredita- 
ments, ways,  waters  and  appurtenances  whatfoever 
to  the  faid  nujfuage  or  tenement  and  premijfes  above- 
mentioned  belonging  or  any  wife  appertaining : and 
alfo  the  reverfion  and  reverfions,  remainder  and 
remainders,  rents  and  fervices  of  the  faid  premif- 
fes,  and  of  every  part  thereof •,  and  all  the  eft  ate, 
right,  title,  interejl , claim  and  demand  whatfoever 
of  him  the  faid  A.  B.  of,  in  and  to  the  faid  mejjuage, 
tenement  and  premijfes,  and  every  part  thereof:  To 
have  and  to  hold  the  faid  mejjuage  or  tenement,  and 
all  and  ftngular  the  faid  premijfes  above-mentioned, 
and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, unto  the  faid  C.  D.  bis  heirs  and  affigns , 
to  the  only  proper  ufe  and  behoof  of  the  faid  C.  D. 
bis  heirs  and  affigns  for  ever.  And  the  faid  A.  B. 
for  him  and  his  heirs,  the  faid  mejjuage  or  tenements, 
and  premijfes,  and  every  part  thereof,  againjl  him  and 
his  heirs,  and  againjl  all  and  every  other  per fon  and 
ferfons  whatfoever  to  the  faid  C.  D.  bis  heirs  and 
O 4 affigns. 
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ajjigns,  Jball  and  will  warrant  and  for  ever  defend 
by  thefe  prefents.  In  witnefs,  &c. 

The  deed  of  bargain  and  fale  is  enrolled  at 
follows : 

IT  is  to  be  remembred,  'That  the  day , &c.  thi- 
ther in  the  fame  term,  before  the  lord  the  king 
at  Weftminftcr,  came  A.  B.  of,  &c.  in  the  county 
of  S.  gentleman,  in  his  proper  perfon,  and  brought 
here  in  the  court  of  the  fatd  lord  the  now  king  be- 
fore the  king  him f elf  at  Wellminfter,  a certain  in- 
denture, which  he  acknowledged  to  be  his  deed:  and 
be  defined  that  that  indenture  in  the  court  of  the 
lord  the  now  king,  before  the  faid  lord  the  king  at 
Wellminfter,  might  be  inr oiled  of  record-,  and' it  is 
inrolled  in  form  following,  that  is  to  fay.  This  in- 
denture, made,  idc.  ( and  fo  inrolled  the  deed  ver- 
batim.) 

4.  Fine  and  recovery.  A fine  is  a final  agree- 
ment or  conveyance  upon  record,  for  the  fettling 
and  alluring  of  lands  and  tenements,  acknow- 
ledged in  the  king’s  court  by  the  cognifor  to  be 
the  right  of  the  cognifee.  Or  it  is  a covenant 
made  before  juftkes,  and  entered  of  record,  for 
conveying  lands,  tenements,  or  any  thing  inhe- 
ritable, to  cut  off  all  controverfies. 

Anciently  a fine  was  a determination  of  a real 
6ontroverfy ; but  now  it  is  generally  a feigned 
adtion  upon  a writ  of  covenant,  tdc.  and  lup- 
pofes  a controverfy  where  in  reality  there  is 
none,  to  fecure  the  title  that  a man  hath  in 
his  eltate  againft  all  men ; or  to  cut  off  intails, 
and  with  more  certainty  convey  the  title  of 
lands, 'fs’e.  and  pafs  the  inheritance  thereof, 
though  |t  be  not  controverted,  to  whom  we  think 

fit, 
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t 

fit.  And  a fine  may  be  levied  on  a writ  of 
right,  (sic.  in  any  real  adtion : and  being  levied 
in  the  King’s  court,  therefore  it  binds  women 
covert,  being  parties,  and  others  whom  ordinari- 
ly the  law  difables  to  aft.  Weft.  Symb.  par.  2. 

There  are  four  forts  of  fines  : a fine  fur  cogni- 
zance de  droit  come  ceo,  (sic.  fingle,  which  is  the 
principal,  and  furcft  kind  of  fine,  it  giving  pre- 
fent  pofiefiion  to  the  cognifee,  withour  writ  of 
execution  : a fine  fur  done,  grant  and  render , 
called  a double  fine,  whereby  the  cognifee  after 
a releafe  and  warranty  to  him  by  the  cognifor, 
grants  and  renders  back  the  lands,  fcfc.  and  this 
render  is  fornetimes  of  the  whole  eftate,  and 
fometimcs  of  a particular  eftate  with  remainders 
over ; alfo  fornetimes  with  refervation  of  rent, 
and  claufe  of  diftrefs,  (sic.  A fine  fur  cogni- 
zance de  droit  tanlum , which  is  a fine  executory, 
generally  ufed  to  pafs  a reverfion  j and  fornetimes 
made  ufcof  by  tenant  for  life,  to  releafe  to  him 
in  reverfion  : when  a reverfion  is  palled  by  it, 
then  it  is  exprdled  in  the  fine  that  the  particular 
eftate  is  in  another,  and  the  cognifor  willeth  that 
the  cognifee  lhall  have  the  reverfion,  or  that  the 
land  (hall  remain  to  him  after  the  other  eftate 
is  fpent.  A fine  fur  conceffit  is  where  the  cog- 
nifor is  feifed  of  the  lands,  and  the  cognifee 
hath  no  freehold  therein,  but  it  pafieth  by  the 
fine  ; it  is  ufed  to  grant  away  eftatcs  for  life,  or 
years,  and  is  alfo  executory,  fo  that  the  cognifee 
muft  enter,  or  have  a writ  of  habere  facias  feifi- 
nam  to  obtain  pofleflion,  if  the  party  to  whom 
the  eftate  is  limited,  be  not  in  pofielfion  at  the 
time  of  levying  the  fine.  2 Inft.  513.  2 Rep. 

56.  5 Rep  38.  Plowd.  268. 

Fines  are  likewife  with  proclamations  or  with- 
out •,  a fine  without  proclamation  « a fine  at  the 
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Common  law  •,  and  the  fine  with  proclamations 
is  termed  a fine  according  to  the  datutes,  and 
this  is  the  bed:  fort,  and  mod  ufed  : and  if  there 
be  error  in  the  proclamations,  it  fliall  be  a 
good  fine  at  Common  law.  A nd  fines  are  now 
levied  in  the  court  of  Common  Pleas , at  IVejlmin- 
Jler,  on  account  of  the  folemnity  thereof,  or- 
dained by  the  fiatute  of  18  Edw.  i.  They  may 
be  acknowledged  before  the  lord  chief  judice  of 
C.  P.  as  well  in  as  out  of  court •,  and  two  of  the 
judices  of  the  fame  court  have  power  to  take 
them  in  open  court : alfo  judices  of  adife  may 
do  it  ; but  they  do  not  ufually  certify  them 
without  a fpecial  writ  of  dedimus  potejlatem : 
and  by  commidioners  in  thecountry'fines  may  be 
taken,  im powered  by  dedimus  pctejlatem , one 
whereof  named  ’tis  faid  mud  be  a knight ; thefe 
commiflions,  general  and  fpecial,  iflue  out  of 
the  Chancery.  Slat.  18  Ed.  c.  y.  i R.  3. 
ft.  4-  4 El.  7.  c.  24.  32  H.  8.  c.  36.  3 Rep. 

86.  2 Inft.  512.  Dy.  224. 

A perfon  feifed  of  an  edare  in  fee-fimple,  fee- 
' tail  general  or  fpecial,  tenant  in  remainder,  or 
reverfion,  may  levy  a fine : fo  may  tenant  for 
life,  to  hold  to  "the  cognifee  for  the  life  of  te- 
nant for  life  ; but  tenant  for  years  cannot  levy  a 
fine  of  his  term.  Thefe  fines  may  be  levied  of 
all  things  in  'ejfe  at  the  time  of  the  fine,  which 
are  inheritable ; though  not  of  things  uncertain, 
or  of  lands  held  in  tail  by  the  king’s  letters  pa- 
tent, &t.  And  lands  bought  of  divers  perfons, 
by  feveral  purchafers,  may  pafs  in  one  fine,  to 
fave  charges ; but  the  writ  of  covenant  mud  be 
brought  againd  all  vendors,  and  every  vendor 
warrant  againd  him  and  his  heirs : and  on  a 
fine  ufes  may  be  raifed  and  created,  6?c.  declared 
by  indentures  before  or  after  levying  the  fine. 

Alfo. 
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Alfo  by  fine,  almofl:  any  kind  of  contrad!  may 
be  made  and  expreffcd.  3 Rep.  77.  5 liep. 

124.  Co  Rep.  76. 

And  there  are  in'  every  fine  feveral  parts. 

1.  An  original  writ,  ufua'lly  a writ  of  covenant. 

2.  The  liceutia  ccncordandi , or  king’s  licence, 

for  which  the  king  hath  a fine,  called  the  king’s 
filver.  3.  The  concord  itfelf,  containing  the 
agreement  between  the  parties  how  the  land, 
&c.  {hall  pafs,  being  the  foundation  and  fub- 
ftance  of  the  fine  : and  ’tis  faid,  the  concord  be- 
ing the  complete  fine,  it  {hall  be  adjudged  a fine 
of  that  term  in  which  the  concord  was  made, 
and  the  writ  of  covenant  returnable.  4.  The 
note  of  the  fine,  or  ab'lradt  of  the  original  con- 
trad!:,  left  with  the  chi  ographer.  5.  The  foot 
of  the  fine,  which  includes  all,  fetting  forth  the 
day,  year  and  place,  and  before  what  juft  ices  the 
concord  was  made,  &c.  of  this  there  are  inden- 
tures made  forth  in  the  office,  which  is  called  the 
ingroffing  of  the  fine.  In  the  levying  of  fines, 
if  either  of  the  parties  cognifors  die,  after  the 
king’s  filver  is  entered,  the  fine  fhall  befiniffied, 
and  be  good  : tis  otherwife  if  they  die  before, 
it  {hall  avoid  the  fine.  Rep.  76.  2 Inft.  511, 

517.  Co.  Lit.  9.  Salk.  341. 

If  there  be  want  of  an  * original,  or  not  writs 
of  covenants  for  lands  in  every  county  ; or  if 
there  is  any  notorious  error  in  the  fuing  out  a 
fine,  or  any  fraud  or  deceit,  f '3c.  Writ  of  error 
may  be  brought  to  make  void  the  fine,  but  a 
fine  (hall  not  be  reverfed  for  fmall  variance,  which 
will  not  hurt  it : nor  is  there  occafion  for  a pre- 
cife  form  in  a render  upon  a fine,  becaule  it  is 
only  an  amicable  afiurance  upon  record.  No 
fingle  fine  may  be  with  a remainder  to  any  other 

* See  Cokt'i  Law  Tiadls,  253.  in  notes. 
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perfon  not  contained  in  it : though  if  A.  levy 
fuch  a fine  to  B.  who,  by  the  fame  concord, 
grants  and  renders  back  the  land  again  to  A.  for 
life,  remainder  to  his  wife  for  life,  remainder  to 
A.  and  his  heirs ; this  will  be  a good  fine.  Co. 
lit.  9.  5 Rep.  58.  Plowd.  248. 

A feme  covert  levying  a fine  with  her  huf- 
band,  is  to  be  examined  in  private  whether  fhe 
does  it  voluntarily,  and  not  by  compulflon,  for 
without  her  voluntary  confent  the  fine  cannot 
pafs  : and  women  coverts,  and  infants  ought  to  , 
be  cautious  in  levying  fines  ; if  a married  woman 
levy  a fine  with  her  hufband  of  her  own  lands, 
fhe  cannot  reverfe  it  during  the  hufband’s  life, 
or  after  his  death  ; and  if  it  be  of  her  jointure, 
fhe  will  lofe  her  thirds  : fines  levied  by  infants 
muft  be  reverfed  during  their  minority,  or  they 
arc  good  againft  them.  AJfif.pl.  53.  50  Edw. 

3-  ty-  359*  . 

After  a fine  is  paflfed,  the  privies  in  blood,  as 
the  heirs  of  the  cognifor,  are  barred  prefently  ; 
but  ftrangers  to  the  fine  have  five  years  to  enter 
and  claim  their  rights,  l£c.  And  the  like  time 
have  infants  after  their  full  age ; feme  coverts 
after  the  death  ok  their  hufbands  ; prifoners  af- 
ter their  enlargement ; perfons  out  of  the  realm 
after  their  return,  13c.  But  if  a feme  covert 
dies  while  fhe  is  covert,  being  no  party  to  the 
fine;  or  a perfon  in  prilon  dieth  whilft  there  ; 
or  one  beyond  fea  at  the  time  of  the  fine  levied 
never  returns ; in  thefe  cafes  the  heir  is  not  li- 
mited to  any  time.  A future  intereft,  as  in  re- 
mainder or  reverfion,  cannot  be  barred  by  a 
fine,  until  five  years  after  it  comes  in  being ; 
and  where  there  is  no  prelent  nor  future  right  to 
the  lands,  only  a pofiibility  at  the  time  of  levy- 
ing the  fine,  &V.  a perfon  may  enter  and  claim 

when 
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when  he  will.  Plowd.  367.  1 Rich.  3.  c.  7.  2 Injl. 
519.  2 Rep.  g^.  T.  Raym.  151.  10  Rep.  ^g. 

If  a fine  according  to  the  Common  law,  be 
now  levied,  he  that  hath  right  may  make  his 
claim  or  entry,  &V.  at  any  time  to  prevent  the 
bar:  by  ftatute,  claim  or  entry  to  avoid  the  bar 
of  a fine,  is  to  be  made  in’  five  years  ; and  no 
entry  or  claim,  (ball  make  an  avoidance  of  any 
fine  with  proclamations,  unlels  an  a&ion  be  com- 
menced within  one  year  after  fuch  entry,  and 
profecuted  with  effedfc  Co  Lit.  254,  262. 
Slat.  1 R.  3.  c..j.  4 Ann.  c.  16. 

An  eftate  muft  be  devefted  and  put  to  a right, 
before  a 6ne  bars  •,  when  it  is  turned  to  a right, 
and  then  there  comes  a fine,  and  non-claim,  *tis 
a perpetual  bar.  One  that  at  the  time  of  the 
fine  levied,  had  not  any  title  to  enter,  fhall  not 
be  barred  thereby  : this  in  cafe  of  a future  in- 
tereft,  not  turned  to  a right,  wherein  a man  is 
not  bound  to  claim  ; and  extends  not  to  tenant 
in  tail,  barring  his  iflfue.  If  a perfon  doth  levy 
a fine  of  my  land,  while  I am  in  pofiefiio^,  this 
fine  will  not  hurt  me  ; nor  when  a ftranger  le- 
vies a fine  of  my  lands  let  to  a tenant,  if  the  te- 
nant pays  me  his  rent : and  if  there  be  tenant 
in  tail,  remainders  in  tail,  Cfr.  and  the  firft  te- 
nant in  tail  bargains  and  fells  the  land  by  deed 
inrolled,  and  levies  a fine  to  the  bargainee; 
here  the  remainders  in  tail  are  not  bound,  tho* 
five  years  pafs  without  claim  ; for  the  law  ad- 
judges them  always  in  pofTdTion.  9 Rep.  106. 
32  H.  8.  f.36.  Carter  82,  163. 

If  tenant  in  tail  be  difleifed,  and  the  difltr- 
for  levy  a fine,  and  five  years  pafs,  without  claim, 
that  fhall  bind  his  iffue.  And  a fine  will  bar  the 
heirs  in  tail ; but  not  the  remainders  or  rever- 

fions : 
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fions : but  recoveries  bar  them  all,  Cro.  Eliz. 

896. 

' A recovery  is  jiSlio  juris,  or  a formal  aft  by 
confent,  uled  where  a man  is  defuous  to  cut  off 
an  efiate-tail,  csV.  an!  for  the  better  affurance 
of  lands  and  tenements,  upon  which  ufes  may 
be  limited  and  raifcd.  It  is  much  of  the  fame 
nature  of  a tine,  though  better  in  regard  it  bars 
remainders  and  reveriions : and  recoveries  are 
much  favoured  by  the  law,  many,  of  the  inherit- 
ances of  the  kingdom  depending  upon  thefe  af- 
furanecs.  5 Rep.  40. 

This  common  recovery  fuppofesa  rerompence 
in  value,  to  all  peifons  that  loft  iheeftate  : and 
it  is  either  with  tingle,  double  or  treble  voucher. 
The  recovery  with  fingle  voucher  is* uled  to  bar 
the  tenant  in  tail,  and  his  heirs,  of  fuch  eftate- 
tail  which  is  in  his  pofieffon,  with  the  remain- 
ders depending  upon  it,  and  the  reverfion  expec- 
tant thereon  which  others  have  ; and  of  all  leafes 
awl  incumbrances  derived  out  of  fuch  remainder 
or  reverfion.  The  recovery  with  double  vou- 
cher is  to- bar  the  fir  ft  voucher,  and  his  heirs,  of 
every  eftate  at  any -time  in  him,  or  any  of  his 
anccllorSj  whole  heir  he  is  of  fuch  ell  ate  ; and 
all  others  of  right  to  remainders  and  reverfions 
dependant  and  expectant  upon  the  lame,  and  all 
leafes  and  incumbrances  derived  out  of  them  ; 
alio  it  will  be  a bar  of  the  eftate  whereof  the  te- 
nant was  then  feiled  in  reverfion  or  remainder, 
(sc.  The  recovery  with  treble  voucher  is  to 
make  a perpetual  bar  of  the  eftate  of  the  tenant, 
and  of  every  fuch  eftate  of  inheritance  that  at 
any  time  had  been  in  the  flirt  or  fecond  vouchee, 
or  their  anceftors,  whofe  heirs  they  are ; and  as 
well  of  every  reverfion  thereupon  depending,  as 
of  all  leafes,  eftates,  chaiges  and  incumbrances, 

. • derived 
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derived  out  of  any  reverfion  or  remainder..  Co- 
JJt.  102.  10  Rep.  37.  2 Roh  Abr.  204. 

Noy  S 1 . 

In  profecuting  recoveries  there  is  a colourable 
fuit  ; wherein  there  is  a demandant,  and  a te- 
nant, and  one  called  to  warrant  upon  a fuppofed 
warranty,  who  is  the  common  vouchee ; the.  de- 
mandant is  fuppofed  to  come  into  court,  and  the 
common  vouchee  to  make  default ; and  with- 
draw in  contempt  of  the  court ; whereupon 
judgment  is  had,  that  the  demandant,  againft 
whom  there  is  no  defence  fhall  recover  the  land.  . 
And  in  a recovery  with  fingle  voucher,  the  writ 
of  entry  muft  be  brought  againft  tenant  in  tail  in 
poffcfiion,  and  he  is  to  vouch  the  common  vou- 
chee : but  if  the  recovery  be  with  double  or  tre- 
ble voucher,  then  by  fine,  feoffment  or  leafe  and 
releafe,  fsc.  you  are  to  difeontinue  the  eftate, 
and  make  a tenant  of  the  freehold  of  the  land  ; 
and  thereupon  bring  the  writ  againft  that  tenant, 
and  he  is  to  vouch  the  tenant  in  tail,  and  he  the 
common  vouchee ; and  then  judgment  is  given 
for  the  demandant  againfl  the  tenant,  and  for 
the  tenant  to  recover  in  value  againft  the  vou- 
chee, and  fo  the  firft  vouchee  againft  the  fecond, 
as  the  recovery  is  brought.  10  Rep.  39, 
42.  Co.  Lit.  224.  Wcod'slnft.  252. 

To  every  recovery  there  mull  be  a good  te- 
nant to  the  pracipe,  or  it  will  be  void  : a reco- 
very has  been  held  good  where  a ftranger  that 
had  nothing  in  the  land  was  made  tenant  to  the 
pracipe  with  the  tenant  in  tail ; for  the  fuppo- 
fed recompence  in  value  fhall  go  to  him  who 
loft  the  eilate.  If  tenant  for  life,  and  he  in  re- 
mainder in  tail  fuffer  a common  recovery,  and 
both  vouch  the  common  vouchee  : it  is  no  good 
recovery  to  bar  the  iffue  in  tail,  becaufe  he  in 

remainder 
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remainder  was  not  tenant'  to  the  precipe,  being 
not  in  pofieflion.  But  where  there  is  tenant  for 
life,  the  remainder  in  tail,  with  reverfion,  or  re- 
mainder in  fee  •,  if  the  tenant  for  life  is  implead- 
. ed  by  agreement,  and  he  vouch  the  tenant  in 
tail,  and  he  vouch  over  the  common  vouchee ; 
this  will  bar  the  remainder  and  reverfion  in  fee, 
though  he  in  remainder  or  reverfion  did  never  ai- 
fent  to  the  recovery.  2 Lil.  Abr.  425.  Vent. 
358.  Co.  Rep.  15.  3 Rep.  60. 

In  cafe  tenant  for  life  furrenders  to  him  in  re- 
mainder in  tail,  he  may  bind  the  remainder  and 
reverfion  expe&ant  upon  his  eftate : though  if 
tenant  for  life  alone  fuffer  a recovery,  without 
the  confent  of  him  in  remainder  the  recovery 
is  void.  And  here  if  tenants  in  tail  after  pofii- 
bility  of  iffue  extinft,  tenants  by  the  curtely,  or 
for  life,  fuffer  a commop  recovery  by  covin, 
without  the  afient,  and  to  the  prejudice  of  him 
in  remainder  or  reverfion ; not  only  the  reco- 
very fhall  be  void,  but  it  will  be  a forfeiture  of 
the  eftate  of  fuch  tenants.  Co.  Lit.  362.  Slat. 
14  Eliz.  c.  8. 

It  was  formerly  a queftion,  if  there  was  a te- 
nant in  tail,  remainder  for  years,  and  tenant 
in  tail  fuffers  a recovery,  whether  the  leafe  for 
years  be  barred  or  not  ? becaufe  it  was  infifted, 
that  no  recompence  can  go  to  this,  being  a chat- 
tie  : but  the  court  adjudged,  that  this  leafe 
fhould  be  barred,  and  fo  the  conflant  experience 
had  be£n.  2 Lev.  2 o.  Mod.  Rep.  no.  A reco- 
very fuffered  by  tenant  in  tail,  after  he  himfelf 
hath  made  a leafe  of  the  lands,  or  entred  into  a 
ftatute,  will  make  the  leafe  or  charge,  that  before 
was  voidable,  good  againft  the  iffue  in  tail,  and 
him  in  remainder  or  reverfion  j and  the  reco- 

veror 
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Vt-rorfhall  hold  the  lands  charged,  and  fubjed  to 
the  leafe  made  by  tenant  in  tail.  Co.  Rep.  25. 

A common  recovery  is  the  bcft  affurance  a 
man  can  have,  fo  as  to  fell  or  difpofe  of  his  eflate 
as  he  pleafes-,  except  an  ad  of  parliament.  But 
a recovery  bars  only  where  there  is  a '.privity  in 
law ; as  the  iflue  of  tenant  in  tail,  and  he  in  re- 
mainder, reverfton,  &c.  Strangers  are  not  bar- 
red by  a recovery  and  non-claim,  as  they  are  by 
a fine:  nor  lhall  it  bar  the  heir,  who  claims  as 
a purchafer,  and  not  by  delcent;  or  when  there 
is  an  executory  ellate,  which  depends  upon  a 
contingency  •,  nor  a rent  granted  by  the  tenant  V 

in  tail,  c ?c.  And  recoveries  may  be  avoided 

if  fuffered  by  fraud,  to  deceive  purchafers,  &c.  . 
like  any  other  fraudulent  conveyance.  3 Rep.  5. 

Carter  53.  Lulw.  1224.  Cro.  Eliz.  792. 

Thele  recoveries  are  fuffered  in  the  Common 
Pleas,  by  the  tenants  and  vouchers  perfonally  in 
. court,  or  by  attornies  ; and  iometimes  by  attor- 
ney in  the  country  on  a dedimus  petejiatem , &c. 

And  molt:  errors  in  a recovery  are  amendable 
the  firft  time  afrer  the  recovery  had  ; but  for  * 
grofs  error  in  the  proceedings  in  matter  of  fub- 
v fiance,  a recovery  may  be  made  void,  either  by 
- writ  of  error,  or  by  pleading;  or  by  motion  in 
court,  praying  a vacat  of  the  judgment,  b Rep. 

162.  Co.  Lit.  104. 

As  a fine  and  tecovery  are  a bar,  and  dock 
the  eftates  before  mentioned;  fo  by  indentures 
to  lead  the  ufes  thereof,  new  eftates  and  intails 
are  limited  and  created  fubject  to  farther  fines 
and  recoveries. 
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The  form  of  a precipe  and  concord  of  a 
fine  fur  cognizance  de  droit,  &c. 

Wilts,  to  wit.  Command  A.  B.  that  be  juflly  and 
without  delay,  perform  to  C.  D. 
the  covenant  made  between  them, 
of  one  meffuage , one  cottage , ten 
acres  of  land,  twenty  acres  of  paf- 
ture,  &c.  with  the  appurtenances 
in  W.  And  unlefs  &c. 

AN  D the  agreement  is  fucb,  to  wit,  that 
the  faid  A.  hath  acknowledged  the  faid  te- 
nements, with  the  appurtenances , to  be  the  right 
of  the  faid  C.  as  tbofe  which  the  faid  C.  hath  of 
the  gift  of  the  faid  A.  and  thofe  he  bath  remifed 
and  quit-claimed,  from  him  and  his  heirs,  to  the 
faid  C.  and  his  heirs , for  ever.  And  moreover  the 
faid  A.  bath  granted  for  himfelf  and  his  heirs, 
that  they  will  warrant  to  the  faid  C.  and  his 
heirs,  the  faid  tenements,  with  the  appurtenances , 
againfl  the  faid  A.  and  his  heirs  for  ever.  And  for 
this,  &c.  ' i 

Taken  and  acknowledged  the 
day  and  in  the  year,  &c. 
before,  &c.  - N> 
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Form  of  a pretcipe  and  concord  of  a fine  by 
hufband  and  wife*  of  his  land. 

Somerfet*  to  wity  Command  A.  B.  and  E.  his 
wife , that  they  juftly,  &c.  per- 
form to  C.  D.  the  covenant  mode 
between  them , of  two  mejfuages , 
two  tofts,  thirty  acres  of  land , 
&c.  ( naming  the  reft  of  the 
parcels)  with  the  appurtenances 
in  M.  And  unlefs,  &c. 

AN  D the  agreement  is  fuch , that  is  to  fayy 
that  the  faid  A.  and  E.  have  acknowledged 
the  faid  tenements , with  the  appurtenances , to  be 
the  right  of  the  faid  C.  as  thofe  which  he  the  faid 
C.  hath  of  the  gift  of  the  fend  A.  and  E.  and  thofe 
they  have  remifed , and  for  ever  quit-claimed , from 
them  the  faid  A.  and  E.  and  the  heirs  of  the  faid 
A.  to  the  faid  C.  and  bis  heirs  for  ever.  And 
moreover,  they  the  faid  A.  and  E.  have  granted 
for  tbemfelves,  and  the  heirs  of  the  faid  A.  that 
they  will  warrant  to  the  faid  C.  and  bis  heirs,  the 
faid  tenements,  with  the  appurtenances , againjl  the 
faid  A.  and  E.  and  the  heirs  of  the  faid  A.  for 
ever.  And  for  this , &c. 

Taken  and  acknowledged * 
the  day  and  year,  See. 
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The  form  of  an  indenture  to  declare  the 
uj'es  of  a fine.  . 

THIS  indenture , made.  Sec.  Between  A.  B. 

of.  See.  e/q-,  and  E.  bis  wife , of  the  one 
fart,  and  C.  D.  cf,  &e.  cf  the  other  fart,  wit- 
nefleth,  that  the  faid  A.  B.  and  E.  bis  wife,  for 
the  fettling  and  ajfuring  of  the  manor,  lands, 
tenements  and  hereditaments  herein  after  men- 
tioned, to  the  feveral  ufes  herein  after  declared 
and  limited,  and  for  divers  other  good  caufes 
and  confiderations.  He  the  faid  A.  B.  hath  cove- 
nanted and  granted , and  by  thefe  prefents  doth 
for  himjelf,  bis  heirs  and  affigits,  covenant  and 
grant,  to  and  with  the  faid  C.  D.  his  heirs  and 
afjigns  ; and  the  faid  E.  wife  of  the  faid  A.  B. 
doth  hereby  confent  and  agree,  that  they  the  faid 
A.  B.  and  E.  his  wife,  fhall  and  will,  before 
the  end  of  Trinity  term  next  enjuing,  acknow- 
ledge and  levy  in  due  form  of  law,  before  his  ma- 
jejiys  jujlices  of  the  court  of  Common  Pleas  at 
Weitminfter,  unto  the  faid  C.  D.  bis  heirs 
and  affigns,  one  fine  fur  cognizance  de  droit 
coine  ceo,  &c.  with  proclamations  to  be  there- 
upon had,  according  to  the  form  of  the  Jlatute  in 
that  ccife  made  and  provided,  cf  AH  that  the  ma- 
nor of.  Sc c.  and  of  all  that  meffuage  or  farm 
called.  See.  fituate,  'lying  and  being.  See.  and  al - 
fo  of  the  reverfion  and  reverfions,  remainder  and 
remainders , rents  and  fervices  of  the  faid  manor 
and  premiffes  above-mentioned,  and  of  every  part . 
and  parcel  thereof,  with  the  appurtenances,  by 
the  names  cf  twenty  meffuages,  five  cottages, 
two  mills,  three  hundred  acres  of  land,  two 
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^Kttdred  acres  of  meadow,  four  hundred  acres 
of  pajlure,  fifteen  acres  of  wood , and  twenty 
pounds  rent , and  common  of  pajlure  for  all  man- 
ner of  cattle, . with  the  appurtenances  in,  &c. 
aforefaid.  And  it  is  hereby  agreed  by  and  be- 
tween the  faid  parties  to  thefe  prefents,  and  the 
true  meaning  hereof  alfo  is,  and  it  is  hereby  fo 
declared , That  the  fine  fo  as  aforefaid , or  in  any 
other  manner  to  be  had  and  levied  of  the  faid 
manor  and  premiffes,  or  any  part  thereof and 
alfo  all  and  every  other  fine  and  fines  already 
had,  levied,  or  to  be  had  or  levied , of  tbs  fame 
premifjes,  or  any  part  thereof,  fhall  be  and  enure, 
and  fioall  be  adjudged,  ejleemed  and  taken  to 
be  and  enure ; and  the  faid  C.  D.  and  his  heirs , . 
and  all  and  every  ether  perfion  and  perfons,  and 
his  and  their  heirs,  now  funding  and  being 
feifed,  or  which  at  the  perfeSting  of  the  faid  * 

fine  fhall  fiand  or  be  feifed  of  the  faid  manor 
and  premiffes,  or  any  part  thereof,  jhall,  ct 
all  times  hereafter,  fiand  and  be  Jeifed  thereof, 
and  of  ezrery  part  thereof,  with  the  appurte- 
nances, to  and  for  the  feveral  ufes,  intents  and 
purpofes  herein  after  limited,  , expreffed  and  de- 
clared, (that  is  to  fay)  As  for  -and  concerning 
the  faid  manor  of,  &c.  with  its  rights,  members 
and  appurtenances,  and  all  and  fingular  the  mef- 
fuages,  cottages,  lands , tenements , commons,  wafies , 
wafie -grounds,  mines , royalties,  profits,  rents 
and  hereditaments  whatfoever,  to  the  fame  ma- 
nor belonging  or  appertaining,  cr  accepted,  re- 
puted or  taken  as  part,  parcel,  or  member  there- 
of-, to  the  nfe  and  behoof  of  the  faid  A.  B.  and 
E.  B.  for  and  during  the  term  of  their  natural 
lives,  and  the  life  of  the  longefi  liver  of  them, 
without  impeachment  of  or  for  any  manner  of 
P 3 wafie , 
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wade,  &c.  and  from  and  after  iht  deceafe  of  tie* 
faid  A.  B.  and  E.  his  wife,  and  the  furvivor  of 
them , then  to  the  ufe  and  behoof  of  the  right  heirs 
of  the  faid  A.  B.  for  ever.  And  as  for  and  con-- 
cerning  all  and  Jingular  the  faid  mejfuage,  or  farm 
called , &c.  with  the  appurtenances whereof  the  faid 
fine  /hall  be  fo  levied,  and  whereof  no  ufe  is  herein  be- 
fore declared,  to  th>  only  proper  ufe  and  behoof  of  the 
faid  A.  B.  his  heirs  and  affigns  for  ever-,  and  to 
and  for  none  other  ufe , intent  or  purpofe  wbatfoever. 
la  vvitnefs,  (3c. 

The  form  of  a writ  of  entry  fur  difleifin, 
(3c.  in  order  to  fuffer  a recovery. 

GEORGE  the  fecond,  &c.  to  the  fheriff  of 
W.  greeting.  Command  A.  B.  that  jufily, 
and  without  delay , be  render  to  C.  D.  two  mef- 
fuages , two  gardens,  twenty  acres  of  land,  & c, 
with  the  appurtenances  in  D.  which  he  claims  to  be 
his  right  and  inheritance,  and  into  which  the  faid 
A.  hath  not  an  entry : but  after  a iiffeijin , which 
Hugh  Hunt  thereof  unjaftly  and  without  judgment 
hath  made  to  the  faid  A.  B.  within  thirty  years  now 
lafi  pajl,  as  he  faith  •,  and  whereupon  he  complains, 
that  the  faid  A.  B.  deforced  him  ; and  unlefs  he fall 
fo  do,  and  the  faidC.D.  Jhallgiye  you  fecurity  that 
bis  fv.it  fhall  be  profecuted,  then  fummon  by  good 
fummoners  the  faid  A.  B.  that  he  be  before  our 
juftices  at  Weftminfter,  in  three  weeks  front  the 
day  of  St.  Michael,  to  /hew,  wherefore  he  will'not  j 
end  you  have  there  this  fummons  and  this  writ. 
Witnefs  ourfelf  at  Weftminfler  the  day,  &c.  in 
the  eighth  year  of  our  reign , 
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The  form  of  a deed  to  lead  the  ufes  of  a 
fine  and  recovery,  on  a purchafe. 

THIS  indenture  tripartite , made , See  Be- 
tween A.  B.  of,  See.  and  S.  bis  wife,  C.  D. 
of.  See.  and  J.  bis  wife,  of  the  firfi  part , E.  F. 
and  G.  G.  both  of,  & c.  of  the  fecond  part,  and 
J.  K.  of.  See.  and  T.  M.  of,  &c.  of  the  third 
part , witnefleth,  that  for  and  in  confideration  of 
the  fum  of  one  thoufand  pounds  of  lawful  money  of 
Great  Britain  to  the  faid  A.  B.  and  S.  his  wife, 
and  C.  D.  and  J.  his  wife , in  band  paid  by  the 
faid  J.  K.  and  T.  M.  the  receipt  whereof  they  do 
hereby  acknowledge,  and  in  confideration  alfo  of  5 s. 
of.  See.  to  the  faid  A.  B.  and  S.  his  wife , and 
C.  D.  and  J.  his  wife,  in  hand  paid  by  the  faid 
E.  F.  and  G.  H.  the  receipt  whereof  they  do  alfo 
hereby' acknowledge  \ and  the  faid  A.  B.  and  C.  D. 
for  their  barring,  docking,  cutting  of  and  defray- 
ing of  all  eflates-tail  and  remainders  over,  now 
in  being  in  and  upon  the  m fudge,  lands,  tene- 
ments and  hereditaments  herein  after  mentioned  \ 
and  for  the  conveying  and  ajfuring  the  fame  pre- 
mises to  the  only  proper  ufe  and  behoof  of  the 
faid  J.  K.  and  T.  M.  and  their  heirs ; they  the 
faid  A.  B.  and  C.  D.  have,  and  each  of  them 
have  covenanted  and  granted,  and  by  thefe  pre- 
fents  do  and  each  of  them  doth  covenant  and 
grant,  to  and  with  the  faid  E.  F and  G.  H. 
their  heirs  and  ajfgns,  that  they  the  faid  A.  B. 
and  S.  his  wife,  and  C.  D.  and  J.  his  wife , 
Jhall  and  will  on  this  fide,  and  before  the  end  of 
Eafter  term  next  coming,  before  bis  majefly's 
jufices  of  the  court  of  Common  Pleas  at  VVeft- 
P 4 minfter, 
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minder,  in  due  for  nr  of  law,  levy  and  acknow- 
ledge unto  the  ftid  E.  F.  and  G.  H.  and  their 
heirs , or  to  the  heirs  cf  one  cf  them , one  fine 
fur  conuzance  de  droit  come  ceo,  &c.  with  pro- 
demotions  to  be  thereupon  bad,  according  to  the 
fierm  of  the  fiatute  in  that  cafe  made  and  pro- 
vided, cf  All  that  meffttage  or  tenement,  in 
the  tenure  cf,  &c.  and  all  tfyofe  pieces  or  par- 
cels of  land  lying  and  being,  &c.  with  all  and 
ftngular  then  appurtenances  -,  and  alfio  of  the  re- 
verfiion  and  r,  verftons,  remainder  and , remainders , 
rents  and  ferviccs  of  the  faid  premises  as  above- 
mentioned,  and  of  every  part  and  parcel  thereof, 
with  the  appurtenances,  by  fuch  name  and  names , 
quality  and  number  of  mejjnages , acres  and 
things , and  in  fuch  manner  and  form,  as  by 
the  ftid  E.  F.  and  G.  H.  or  their  counfel 
leaned  in  the  law,  fie  all  be  reafionably  devifed 
or  advtfed  and  required:  Which  faid  fine  fo  to 
be  had  and  levied  in  "manner  aforefaid,  and  all 
and  every  other  fine  and  fines  alreddy  had , or 
at  any  time  hereafter  to  be  had,  levied,  fiued 
or  profieculcd  of  the  faid  prem  ifjes,  or  any  part 
thereof,  by  itfef,  or  jointly  with  any  other  lands 
or  tenements,  by  or  between  the  faid  parties  to 
thefe  prefents,  or  by  cr  between  them,  or  any 
or  either  of  them,  and  any  other  perfon  or  per- 
f:ns  before  the  end  of  the  faid.  next  Eafter 
term,  as  for  and  concerning  all  and  ftngular  the 
faid  prettifies  above-mentioned , with  the  appur- 
tenances, Ha  all  be  and  enure,  and  fioqll  be  ad- 
judged, ejleemed  and  taken  to  be  and  entire , to 
and  for  the  cny  proper  ufe  and  behoof  of  the 
faid  E.  F.  and  G.  H.  their  heirs  and  affgns, 
to  the  intent  and  purpefe,  that  they  may  become 
perfect  tenants  of  the  freehold  of  the  faid  pre- 
mise's ; 
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tniffes : And  to  this  further  end,  intent  and  pur- 
pofe , that  they  the  faid  E F.  and  G.  H.  flail 
and  will  on  this  fide,  and  before  the  end  of,  &c. 
term  next , permit  and  flffer  the  faid  J.  K.  and 
■ T.  M.  to  Jue  and  profecute  one  cr  mere  writ  or 
writs  of  entry  fur  difieifin  en  le  poft,  returnable 
before  bis  mejeflfs  jtflices  cf  the  faid  court 
of  Common  pleas , againft  them  the  faid  E.  F. 
and  G.  H.  of  all  and  ftngular  the  faid  premijfes 
above-mentioned,  end  cf  every  part  and  parcel 
thereof , with  the  appurtenances , by  fucb  name  and 
names , quantity  and  number  cf  mefluages,  acres 
and  things , ami  in  inch  fort , manner  and  form, 
as  by  the  faid  J.  K.  and  T.  M.  flail  be  thought 
fit  and  convenient  ; unto  and  upon  which  faid 
writ  of  entry  fo  to  be  brought , the  faid  E.  F.  and 
G.  FI.  jhall  appear  and  vouch  to  warranty  the  faid 
A.  B.  and  S.  his  wife,  and  C.  D.  and  J.  his. 
wife,  who  flail  likewife  appear , either  in  their 
feveral  perfons,  or  by  their  attornies  lawfully  au- 
thorifed,  and  enter  into  the  [aid  warranty,  and 
’ after  their  entry  into  the  faid  warranty,  flail 
vouch  over  the  common  vouchee,  who  flail  alfo 
enter  into  the  faid  warranty  and  imparl,  and  af- 
terwards make  default,  to  the  end  one  perfebt  com- 
mon recovery  jhall  and  may  cf  all  and  Jingular  the 
faid  premijfes  above-mentioned  be  had , proje- 
cted, and  executed  in  all  things,  according 
to  the  ufiual  form  cf  common  recoveries  for  af- 
furance  of  lands,  tenements  and  hereditaments , 
in  fucb  cafes  ufed  and  accuflcmed •,  and  the  fame 
recovery  flail  in  due  form  of  law  be  executed  by 
one  writ  of  habere  facias  feifinam  accordingly. 
And  it  is  covenanted,  granted , concluded  and 
agreed  upon,  by  and  between  the  faid  parties  to 
fhefe  prefents , and  the  true  meaning  hereof  is,  and 
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it  is  hereby  fo  declared,  that  the  faid  recovery  fo, 
or  in  any  other  manner  to  be  bad  and  Juffered,  and 
all  and  every  other  recovery  and  recoveries  to  be 
had , Juffered  and  executed  of  the  faid  premijfes,  or 
any  pari  thereof , by  or  between  the  faid  parties 
to  tbefe  prefenls,  or  by  or  between  them  or  any  or 
either  of  them  and  any  other  perfon  and  perjons , 
cn  this  fide  and  before  the  end  of  the  faid , &c. 
term  next  coming , and  the  full  force  and  exe- 
cution of  them,  and  every  of  them,  and  all  other 
conveyances  and  affttrar.ces  of  the  faid  prenuffes, 
or  any  part  thereof,  had,  or  to  be  bad  or  made 
between  the  faid  parties,  or  any  of  them,  fhalJ  l)e 
and  enure , and  fuall  be  adjudged,  efteemed  and  ' 
taken  to  be  and  enure,  to  and  for  the  only  pro- 
per ufe  and  behoof  of  the  faid  J.  K.  and  T.  M. 
their  heirs  and  affgns  for  ever:  And  each  of 
them  the  faid  A.  B.  and  C.  D.  for  bimfelf  feve- 
tally  and  apart,  and  not  jointly , and  for  his 
fever al  and  refpeflive  heirs  and  affgns,  doth  fe- 
ver ally  and  apart,  and  not  jointly,  covenant  and  , 
grant  to  and  with  the  faid  J.  K.  and  T.  M.  their 
heirs  and  affgns,  that  they  the  faid  A.  B.  and  S. 
bis  ivife,  and  C.  D.  and  J.  his  wife,  are  or  /owe 
or  one  of  them  new  is  lawfully  and  rightfully 
fiifed  of  a good.  Jure,  perfeOl,  abfolute  and  irt- 
dfea/wle  ejlate  of  inheritance  in  fee-fimple , or 
fee  tail,  of  and  in  the  faid  premises  abevementioned, 
with  the  appurtenances,  in  their  or  feme,  or  one 
of  their  own  rights  or  right,  without  any  con- 
dition, mortgage,  limitation  of  ufe  or  ufes,  or  other 
matter  or  thing , to  alter,  charge , change  and  de- 
termine the  fame:  And  alfo,  that  they  the  faid 
J.  K.  and  T.  M.  their  heirs  and  affgns,  fhall  and 
may  from  time  to  lime,  and  at  all  times  hereafter 
far  ever,  peaceably  and  quietly  enter  into , have. 
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hold,  occupy , pcjfefs  and  enjoy  all  and  fingular  the 
faid  prenvfjes  above-mentioned,  and  every  part 
and  parcel  thereof , with  the  appurtenances,  with- 
out the  let , trouble , hindrance,  molejiaticn , in- 
terruption, and  denial  of  them  the  faid  A.  B.  and 
S.  bis  wife,  and  C.  D.  and  J.  bis  wife,  their 
heirs  or  ajfgns , or  any  of  them,  and  of  all  and 
every  other  perfon  or  pet-fans  wbaifoevtr,  claim- 
ing or  to  claim  by,  from  or  under  them,  or  any  or 
either  of  them,  or  by,  from,  or  under  See.  de- 
ceafed : And  further,  that  they  the  faid  A.  B. 
and  S.  his  wife,  and  C.  D.  and  J.  bis  wife,  and 
their  heirs,  and  all  and  every  other  perfon  and 
perfons,  and  his  and  their  heirs , any  thing  hav- 
ing or  claiming  in  the  faid  premijfes  above-men- 
tioned, or  any  part  thereof , by,  from  or  under 
them,  or  any  or  either  of  them,  or  under  the  faid, 

&c.  /hall  and  will  at  any  time  or  times  hereafter,  ' 
upon  the  reafonable  reouefl,  and  at  the  cofls  and 
charges  of  the  faid].  K.  and  T.  M.  their  heirs  or 
ajfgns,  make,  do  and  execute  or  cau/e  or  procure 
to  be  made , done  and  executed,  all  and  every  fuch 
further  and  other  lawful  and  reafonable  grants , 
atts  and  ajfurances  in  the  law  wha/foever,  for  the 
further,  belter,  and r snore  perfett  granting,  con- 
veying and  affuring  of  all  and  fingular  the  faid 
premijfes  above-mentioned,  with  the  appurtenances, 
unto  the  faid  J.  K.  and  T.  M.  their  heirs  and 
ajfgns,  to  the  only  proper  ufe  and  behoof  of  the  faid  < 

J.  K.  and  T.  M.  their  heirs  and  ajfgns  for  ever , 
according  to  the  true  intent  and  meaning  of  thefe 
prefents,  as  by  the  faid  J.  K.  and  T.  M.  their 
heirs  or  ajfgns,  or  their  or  either  of  their  ceunfel 
learned  in  the  law , Jhall  be  reafonably  tjevifed  or 
fidvifed  and  required.  In  witnefs,  idle. 

A fur«  - 
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A furrender  is  a deed  or  inftrument  teftifying 
that  the  particular  tenant,  for  life  or  years,  of 
lands  and  tenements,  doth  yield  up  his  eftate  to 
him  who  hath  the  immediate  reverfion  or  re- 
mainder, that  he  may  have  the  prelent  poflefllon 
thereof-,  and  where  the  eftate  for  life  or  years 
may  merge  or  drown,  by  the  mutual  agreement 
of  the  parties.  Co.  Lit.  337: 

The  ufual  furrender  at  common  law  is  of  two 
forts,  a furrender  in  deed  or  by  exprefs  words 
in  writing,  when  the  words  of  the  leftee  to  the 
leflor  prove  a fufficient  aftent  to  give  him  his 
eftate  back  again  ; and  a furrender  in  law,  be- 
ing that  which  is  wrought  by  operation  of  law, 
and  not  actual as  if  leftee  for  life  or  years  take 
a new  leafe  of  the  fame  land  during  their  term, 
it  will  be  a furrender  in  law  of ’the  firft  leafe: 
and  in  fome  cafes  this  furrender  is  of  greater 
force  than  the  furrender  in  deed  ; for  if  a man 
make  a leafe  for  years  to  begin  at  a day  to  come, 
the  future  intereft  cannot  be  furrendered  by  deed, 
becaufe  there  is  no  reverfion  wherein  it  may 
drown  j but  if  the  leftee  before  the  day  takes  a - 
new  leafe  of  the  fame  thing,  ’tis  a good  furren- 
der in  law  of  the  former  leafe.  Alfo  this  kind 
of  furrender  by  taking  a new  leafe  holds  good, 
though  the  fecond  leafe  is  for  a lefs  term  than 
the  firft,  &V.  Co.  Lit.  338.  5 Rep.  11.  10 

Rep.  67.  Perk  601. 

To  make  a good  furrender  in  deed  of  lands, 
the  following  things  are  required  ; the  furrender- 
or  is  to  be  a perfon  able  to  make  the  furrenderr 
and  the  furrenderee  capable  to  receive  and  take 
it ; the  furrenderor  muft  have  an  eftate  in  pof-  ' 
feffion  of  the  thing  furrendered,  and  not  a future 
right : and  the  furrender  is  to  be  made  to  him 
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that  hath  the  next  eftate  in  remainder  or  rever- 
fion,  without  any  eftate  coming  between  ; the 
furrenderee  muft  have  a higher  or  greater  eftate 
in  his  own  right,  and  not  in  the  right  of  his 
wife,  &c.  than  the  furrenderor  hath  in  the  lands, 
fo  that  the  furrenderor’s  eftate  may  be  drown’d! 
therein  ; there  is  to  be  privity  of  eftate  between 
the  furrenderor  and  furrenderee  ; and  the  furren- 
deree muft  be  foie  feifed  of  his  eftate  in  remain- 
der, not  in  jointenancy  ; and  agree  to  the  furren- 
der,  &c.  Co.  Lit.  338.  2 Rol.  Abr.  494.. 

Ncy's  Max.  73. 

A furrender  may  be  of  any  thing  grantable, 
either  abfolute  or  conditional and  may  be  made 
to  an  ufe,  being  a conveyance  tied  and  charged 
with  the  limitation  of  an  ufe  : but  it  may  not 
be  of  an  eftate  in  fee  •,  nor  of  rights  or  titles 
only  to  eftates  for  life  or  years  ; or  for  part  of 
any  fuch  eftate  ; nor  may  one  termor  regularly 
furrender  to  another.  If  lefiee  for  life  furrender 
to  him  in  remainder  for  years,  £s?c.  it  is  a void 
furrender:  though  it  has  been  held,  that  if  a te- 
nant for  life,  and  one  in  remainder  for  life,  fur- 
render to  him  in  reverfion,  it  fhall  pafs  as  feve- 
ral  furrenders  •,  firft  of  him  in  remainder  to  the 
tenant  for  life,  and  then  by  the  tenant  for  life 
to  the  reverfioner.  Perk.  Se£t.  675.  Cro.  Eliz. 
688.  Leon.  303.  Popb.  1 57. 

There  are  furrenders  of  copyhold  or  cufto- 
mary  eftates ; and  where  things  will  not  pafs  by 
furrender,  the  deed  may  enure  to  other  pur- 
pofes,  and  take  effedt  by  way  of  grant,  having 
lufBcient  words.  Perk.  6 24. 
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Form  of  a furrender  of  lands. 

TO  all  people  to  whom  thefe  prcfents  /hell 
come,  A.  B.  of, , &c:  fendeth  greeting. 
Whereas  the  j aid  A.  B.  is  poffcjfed  of  and  inte - 
refled  in  one  mejfuage  or  tenement  called,  &c.  and 
lands  containing , &c.  Jituate , &rc.  /ar  the  re- 
mainder of  a certain  term  of  ninety  nine  years,  &Cr 
the  reverfion  whereof  doth  belong  to  C.  D.  of,  &c. 
Gentleman:  Now  know  ye,  that  the  /aid  A.  B. 
for  and  in  confederation  of  the  fum  of  fixty  pounds 
of  lawful  money  of  Great  Britain  to  him  in  hand 
paid  by  the  faid  C.  D.  the  receipt  whereof  the  j aid 
A.  B.  doth  hereby  confefs  and,  acknowledge ; He 
the  faid  A.  B.  Hath  fur  rendered  and  yielded  up, 
find  by  thefe  prtfents  doth  furrender  and  yield  up, 
unto  the  Jaid  C.  D.  his  heirs  and  affgns  for  ever. 
All  the  faid  meffuage  or  tenement , lands  and  pre- 
miff  es  above-mentioned , and  all  the  eflate,  right , 
title , interef,  term  of  years , claim  and  demand 
wbfitfoever  of  him  the  Jaid  A.  B.  of , in  and  to 
the  faid  premi/Jes,  and  every  part  thereof,  with 
the  appurtenances  ; fo  that  neither  he  the  faid  A.  B. 
his  executors , adminjlrators  or  affgns,  or  any  of' 
them,  fhali  or  may  have,  claim,  challenge  or  de- 
mand the  faid  premiffes , or  any  part  thereof , or 
arty  efate,  right,  title  or  interef,  of  in  and  to 
the  fame,  but  fall  at  all  times  hereafter,  of  and 
from  all  right,  title  and  interef,  of  and  in  the  faid 
premifes,  and  every  part  thereof  be  barred  and 
for  ever  excluded  by  thefe  prefents.  And  the  faid- 
A.  B.  for  himfelf  his  executors,  adminifrators 
and  affgns , doth  covenant  and  grant  to  and 
with  the  faid  C.  D.  bis  heirs  and  affgns,  that 
l be 
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he  the  faid  C.  D.  bis  heirs  and  ajftgns , jhall  and 
may,  at  all  times  hereafter,  peaceably  and  cpuietly 
enter  into,  have , hold , occupy , poffefs  and  en- 
joy all  and  fingular  the  faid  meftiage  or  tene- 
ment, lands  and  premises  above-mentioned , and 
every  part  thereof,  with  the  appurtenances  without • 
the  let , trouble,  hindrance,  moleftation,  interruption 
or  denial  of  him  the  faid  A.  B.  his  executors  ad- 
minijlrators  or  affgns,  or  of  any  other  perfon  or 
perfons  whatfoever,  claiming  or  to  claim,  by,  from 
cr  under  him.  In  witnefs, 

6.  Gift  and  Grant.  A deed  of  gift  is  an  in- 
ftrument  that  pafieth  lands  or  goods  ; and  is  ap- 
plied to  two  kinds  of  conveyances,  for  either  of 
thofe  purpofes,  where  there  is  no  bargain  and 
fale.  And  a gift  is  of  a larger  extent  than  a 
grant,  extending  to  things  moveable  and  im- 
moveable ; though  as  to  things  immoveable, 
when  taken  ftriftly,  it  is  applicable  only  to  lands 
and  tenements  given  in  tail  ; but  gifts  and 
grants  are  often  confounded.  Wood's  lnfl.  263. 

In  this  deed  the  perfon  who  gives  is  called  the 
donor,  and  he  to  whom  the  thing  is  given  is 
called  the  donee,  and  in  like  manner  there  i9 
grantor  and  grantee,  &c.  The  deed  muft  have 
apt  words  to  ddcribe  and  fet  forth  the  perfons  of 
the  donor  and  donee,  that  they  be  duly  named, 
and  alfo  the  thing  given,  &c.  and  all  neceflary 
circumftances,  as  fealing  and  delivery,  and  li- 
very of  feifin  are  to  be  obferved  : and  if  a deed 
of  gift,  or  any  other  deed,  be  procured  by  du- 
refs  of  imprifonment  of  the  party  that  makes  it, 
for  this  it  may  be  made  void.  Perk.  SeU.  16. 

F.  N.  B.  202. 
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A deed  -of  gift  is  good  without  any  ccnfidera- 
tion  ; and  a gift  may  be  upon  condition  : but 
great  care  mull  be  taken  that  there  be  no  fraud 
in  the  cale ; for  if  a deed  of  gift  and  convey- 
ance of  lands  is  made  with  intent  to  defraud  a 
purchafer  upon  good  confidcration,  as  againft 
fuch  purchaser  it  fliall  be  void,  and  parties  jufti- 
fying  the  fame  to  be  Iona  fide  made,  fhall  forfeit 
a year’s  value  of  the  lands,  &c.  And  fo  it  is  if 
any  deed  of  gift,  or  grant,  be  made  to  defeat 
creditors  of  their  juft  debts,  &c.  The  ftatute 
makes  the  deed  void,  againft  fuch  creditors  ; but 
not  againft  the  party  himfelf,  his  executors  or 
adminiflrators,  againft  whom  it  remains  good.  - 
Co.  Lit.  $51.  Cro.  Jac.  271.  Stat.  13  Eliz.  c. 

5.  perpetuated  by  Stat.  29  Eliz.  c.  5.  27  Eliz, 
c.  4.  perpetuated  by  Stat.  39  Eliz.  c.  18.  Sell.  32. 

The  words  give  and  grant,  in  deeds  of  gift, 
iftc.  of  things  which  lie  in  grant,  will  amount 
unto  a grant,  a feoffment,  a gift,  releafe,  con- 
firmation or  Surrender,  and  may  be  pieaded,  as  a 
gift,  or  grant,  releafe,  ific.  at  the  election  of 
the  party  : and  the  deeds  of  gift  and  grant  are 
faid  to  be  alike  in  nature,  and  equal  in  power. 

1 lnfi.  301. 

Grant  fignifies  a conveyance  in  writing  of  in- 
corporeal things,  not  lying  in  livery  ; as  of  re- 
verfions,  advowfons,  tithes,  fervices,  rent,  com- 
mon in  grofs,  13c.  And  grants  are  made  by 
fuch  perfons  as  cannot  give  but  by  deed.  Weft. 
Symb.  234. 

A grant  fhall  be  taken  molt  ftrongly. againft 
the  grantor,  and  for  the  grantee  : And  the 
grantee  himfelf  is  to  take  by  the  grant  immedi- 
ately, and  not  a ftranger,  or  any  one  in  fttturo. 
The  ule  of  any  thing  being  granted,  ail  is  granted 
neceffary  to  enjoy  fuch  ufe  j and  in  the  grant  of 
■ things, 
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things,  what  is  requilite  for  the  obtaining  thereof 
is  included  : fo  that  if  timber  trees  are  granted, 
the  grantee  may  come  upon  the  grantor’s  ground 
to  cut  and  carry  them  away.  Where  the  prin- 
cipal thing  is  granted,  the  incident  fliall  pafs 
with  it  v but  not  the  principal  by  the  grant  of 
the  incident,  Co.  Lit.  56,  152.  2 Injt.  309. 

Plowd.  15. 

If  lands  are  granted  by  deed,  thehoufes  which 
Hand  thereon  will  pafs;  for  houfes  and  mills 
pafs  by  the  grant  of  all  lands,  as  land  is  the 
moll  durable  thing  on  which  they  are  built. 

By  grant  of  all  the  lands  the  woods  will  pafs : 
if  a man  grants  all  his  trees  in  a certain  place, 
this  palTeth  the  foil ; tho’  an  exception  of  wood 
extends  to  the  trees  only,  and  not  the  foil  of  the 
land : and  trees  in  boxes,  &V.  pafs  not  by  the 
grant  of  land,  becaufe  they  are  leparated  from 
the  freehold.  When  a fir  ft  defcripcion  of  lands 
in  a grant  is  true,  if  the  fecond  be  falfe,  this 
grant  is  good  ; but  if  the  firft  be  falfe,  notwith- 
ltanding  the  fecond  be  true,  nothing  will  pafs  by 
it.  4 Rep,  86.  5 Rep.  11.  3 Rep.  10.  6 Med* 

170.  \ 

■ Grants  are  to  be  of  things  certain  •,  and  the 
law  will  not  allow  of  a grant  of  imperfedt  inte- 
refts,  or  of  fuch  as  are  merely  future:  in  all 
grants  there  muft  be  a foundation  of  intereft, 
or  they  will  not  be  good ; the  thing  granted 
muft  be  what  is  grantable;  and  it  is  to  be  granted 
in  that  manner  the  law  requires  •,  alfo  there  muft 
be  an  acceptance  of  the  grant,  by  him  to  whom 
made.  One  attainted  of  treafon  or  felony  may, 
make  a grant ; and  be  good  againft  all  perfons 
but  the  king,  and  the  lord  of  whom  the  lands 
are  held  : grants  made  by  perfons  non  fan<e  me - 
'tnoria  are  voidable  by  their  heirs,  Uc.  but  good 

againft 
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againfl:  themfelves-,  and  though  infants,  and  feme 
coverts,  are  not  capable  to  be  grantors,  yet  they 
may  be  grantees,  fubjtft  to  difagreement  of  the 
hulband,  and  the  infant  ac  his  full  age.  Perk. 
Se£l.  15,  26,  31.  Co.  Lit.  2. 

Deeds  of  grant  may  be  void  by  incertainty, 
impoflibility,  being  againfl;  law,  But  where 
the  grant  is  impofiible,  according  to  the  letter, 
the  law  may  make  fuch  conflrudtion  as  by  pofll- 
bility  it  may  take  place : and  conftruftions  of 
grants  fhall  be  agreeable  to  the  intent  of  the  par- 
ties. Co.  Lit.  183,  313.  Co.  Rep.  46. 

The  form  of  a deed  of  gift  of  land. 

THIS  indenture,  made  the  day  and  year,  See. 

Between  A.  B.  of,  &c.  efquire,  of  the  one 
part,  and  E.  B.  of.  See.  fon  of  the  faid  A.  B.  of 
the  other  part , witnefleth,  that  the  faid  A.  B.  for 
and  in  confederation  of  the  natural,  love  and  affeflion 
which  he  bath  and  beareth  unto  the  fid  E.  B. 
and  for  the  better  maintenance  of  him  the  faid  E.  B. 

- Hath  given,  granted , aliened,  enfeoffed  and  con- 

firmed, and  by  theft  prefents  doth  give,  grant,  alien, 
enfeoff  and  confirm  unto  the  faid  E.  B.  All  that 
mefjuage  or  tenement.  See.  filuate,  lying  and  being. 
See.  with  all  and  Jingular  its  appurtenances , and  all 
bottfes,  out-houfes , lands.  See.  And  the  rtverfion 
and  reverfons , remainder  and  remainders,  rents  and 
Jervices  of  the  faid  premiffis ; and  alfo  all  the 
eftate,  right , title,  interejl,  property,  claim  and 
demand  whatfoever  of  him  the  faid  A.  B.  of,  in  • 
and  to  the  faid  mefuage  or  tenement,  lands  and 
premiffes,  and  of,  in  and  to  every  part  and  par- 
cel thereof,  with  the  appurtenances-,  and  all  deeds , 
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evidences  and  writings  concerning  the  faid  premises 
only , now  in  the  bands  or  cuflody  of  the  faid  A.  B. 
or  which  be  may  get  or  come  by  without  Juit  in  law: 

To  have  and  to  hold  the  faid  mejjuage  or  tene- 
ment^ lands , hereditaments  and  premiffes  hereby 
given  and  granted , or  mentioned  or  intended  to  be 
given  or  granted  unto  the  faid  E.  B.  his  heirs 
and  affigns , to  the  only  proper  ufe  and  behoof  of 
him  the  faid  E.  B.  his  heirs  and  affigns  for  ever. 

And  the  faid  A.  B.  for  himfelf \ his  heirs,  execu- 
tors and  adminijlrators,  doth  covenant,  promife 
and  grant , to  and  with  the  faid  E.  B.  his  heirs 
and  affigns,  by  tbefe  prefents,  that  he  the  faid  E.  B. 
his  heirs  and  affigns , fhall  and  lawfully  may  from 
henceforth  for  ever  hereafter , peaceably  and  quietly 
have , hold,  occupy , pojfefs  and  enjoy  the  faid  mef- 
fuage  or  tenement,  lands,  hereditaments  and  pre- 
miffes hereby  given  and  granted , or  mentioned  or 
intended  fo  to  be,  with  their  and  every  of  their  ap-  , 
purtenances,  free , clear  and  difeharged,  or  well 
and  fufficiently  faved  and  kept  barmlefs,  of  and 
from  all  former  and  other  gifts,  grants,  bargains 
and  fales,  feoffments,  jointures,  dowers,  ejlates, 
entails,  rents,  rent -charges,  arrearages  of  rent, 

Jlatutes,  judgments,  recognizances,  Jlatute  mer- 
chant and  of  the  flaple,  extents,  and  of  and 
from  all  other  titles,  troubles,  charges  and  incum- 
brances wbatfoever,  had,  made,  committed,  done 
or  fuffered,  or  to  be  had,  made,  committed,  done 
or  fuffered,  by  him  the  faid  A.  B.  his  heirs , exe- 
cutors or  adminiflrators,  or  any  other  perfon  or 
perfons  lawfully  claiming,  or  to  claim,  by,  from,  or 
under  him,  them,  or  any  or  either  of  them.  In 
witnefs,  &V. 
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7.  A leafe  is  a demife  or  letting  of  lands,  te- 
nements or  hereditaments  to  another,  for  term 
of  life,  years,  or  at  will,  for  a rent  referved. 
All  leafes,  interefts  of  freehold,  and  terms  for 
years  in  lands,  tec.  are  to  be  in  writing,  or 
fhall  have  no  greater  effeft  than  eftates  at  will ; 
except  leafes  not  exceeding  three  years  from  the 
making,  tec.  And  if  the  fubltance  of  a leafe  be 
put  in  writing,  and  figned  by  the  parties,  though 
it  be  not  fealed,  it  fliall  have  the  effedt  of  a leafe 
for  years,  tec.  Articles  with  covenants  to  let  and 
make  a leafe  of  lands,  for  a certain  term,  at  fo 
much  rent,  have  been  adjudged  a leafe:  and  a 
, licence  to  occupy,  and  take  the  profits,  tec. 

which  pafieth  an  intereft,  amounts  to  the  fame. 
29  Car.  2.  Co.  Lit.  4 j.  Cro.  Eliz.  486. 

3 Salk.  223. 

Leafes  may  be  for  life  or  years,  of  any  thing 
that  lies  in  livery  or  grant  ; but  a leafe  for  life, 
which  requires  livery  of  feifm,  cannot  be  made 
to  commence  at  a day  to  come ; for  by  the  com- 
mon law  an  eftate  of  freehold  mud  take  effedb 
prefcntly,  and  livery  cannot  be  made  to  a future 
eflate:  tho’  a leafe  for  life  in 'reverfion  is  good. 
Leafes  for  years  fhould  be  made  of  fuch  lands, 
tec.  w hereunto  the  leffor  or  landlord  may  come 
todiftrain;  not  of  incorporeal  inheritances;  and 
a leafe  for  years  may  commence  from  a day  paft, 
or  to  come;  asCkrijlmas  next,  three  or  ten  years 
• after,  or  after  the  death  of  the  leffor,  tec.  and 

be  good.  This  leafe  may  have  a certain  com- 
mencement and  determination,  and  have  alL  che 
ulual  ceremonies,  tec.  A demife  having  no  cer- 
tain commencement,  is  void.  Co.  Lit.  47.  5 Rep. 
94.  Plowd.  273.  Vaugh.  85. 

A man  leiled  of  an  eftate  in  fee-fimple,  in  his 
own  right,  of  any  lands  or  tenements,  may 

make 
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make  a leafe  of  it  for  what  lives  or  years  lie 
will ; and  one,  that  is  feifed  of  an  eftate  tail  in 
lands,  may  grant  a leafe  of  it  for  his  own  life, 
but  not  longer ; except  it  be  by  fine  or  recovery, 
or  leafe  warranted  by  the  ftatute  32  H.  8.  c.  36, 
by  which  ftatute,  tenants  in  tail  are  enabled  to 
make  leafes,  jiot  exceeding  three  lives,  or  twen- 
ty-one years,  cf  lands  commonly  let  to  farm, 
under  the  accuftcmed  yearly  rent,  £sV.  He  that 
is  feifed  of  an  eftate  for  life,  may  make  a leafe 
for  his  life,  according  as  he  is  feifed ; and  if  te- 
nant in  tail,  or  for  life,  make  any  leafe  genet  ally, 
it  ftiall  be  conftrued  for  his  own  life.  Whe;e  a 
leafe  for  years  is  made  by  tenant  for  life,  it 
will  be  good  as  long  as  the  eftate  for  life  doth 
iaft;  and  if  lefiee  for  years  makes  a leafe  for  life, 
it  may  be  enjoyed  accordingly,  if  the  term  of 
years  lafts  fo  long;  but  if  he  gives  livery  and 
feifin-  upon  it,  this  is  a forfeiture  of  the  eftate 
for  years : a perfon  pofleflfed  of  lands  for  years, 
may  make  a leafe  of  all  the  years,  except  one 
pay,  or  any  fhort  part  of  the  term ; it  is  to  be 
granted  for  a lef%  term  than  the  maker  hath  in 
the  premilfcs,  for  if  all  the  eftate  is  granted,  it 
is  an  affignment.  Co.  Lit.  42.  IVood's  Injt, 
2 66,  267. 

Leaks  may  be  made  for  any  number  of  years, 
months,  or  weeks;  and  be 'from  week  to  week, 
month,  &c.  for'  three  or  four  years.  If  one 
makes  a leafe  for  a year,  end  fo  from  year  to 
year,  it  is  a leafe  for  two  years ; and  if  from 
three  years  to  three  years,  it  is  a good  leafe  for 
fix  years  ; and  in  cafe  ’tis  made  for  a year,  to 
hold  from  year  to  year,  fo  long  as  both  parties 
agree  Mil  fix  years  expire,  this  is  a leafe  for  the 
fix  years,  but  determinable  every  year,  at  the 
•pill  of  either  pat  ty  ; but  if  ’tis  for  a year,  and 
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fo  from  year  to  year,  until  fix  years  determine, 
it  will  be  a certain  leafe  for  fix  years.  A man 
makes  a leafe  for  years  to  one  perfon,  and  after- 
wards makes  a leafe  for  years  to  another  of  the 
fame  lands  •,  the  fecond  leafe  fhall  be  good  for 
fo  many  years  thereof  as  fhall  be  to  come  after 
the  firfl  leafe  is  ended.  Co.  Lit.  6.  6 Rep.  35. 

6 Mod.  2 1 5.  Nc/s  Max.  67. 

A perfon  out  of  poffeflion  cannot  make  a 
leafe  of  lands,  without  entering  and  fealing  the 
leafe  upon  the  land  : and  when  a leafe  is  fealed 
by  the  leffor,  though  the  ltffte  hath  not  fealed 
the  counterpart,  action  of  covenant  may  be 
brought  upon  the  leafe  againft  the  leffor.  The 
leffee  is  to  enter  on  the  premiffes  let  j and  fuch 
leffee  for  years  is  not  in  poffcffion,  fo  as  to 
bring  trefpafs,  &V.  until  adluai  entry;  but  he 
may  grant  over  his  term  before  entry.  On  a 
leafe  for  life  or  years,  the  leffee  hath  but  a 
fpecial  intereft  in  the  timber-trees,  as  things  an- 
nexed to  the  land,  to  have  the  mail  and  fhade 
for  his  cattle,  &c.  and  when  they  are  fevered 
from  the  land,  the  kffec’s  intlireft  is  determined, 
and  the  leffor  may  take  them  as  part  of  his  in- 
heritance : but  if  an  houfe  falls  down  by  tem- 
ped:, 6?f.  the  leffee  may  take  the  timber  to  re- 
edify  it,  6? c.  Dali/.  81.  Co.  Lit.  46.  4 Rep. 
02.  1 1 Rep.  81. 

The  leffor  making  a leafe  may  not  referv* 
rent  to  any  other  but  himfelf,  his  heirs,  &c. 
and  if  he  refervts  a rent  to  his  executors,  the 
rent  fhall  be  to  the  heir,  as  incident  to  the  re-' 
verfion  of  the  land : if  a leffor  dies  before  the 
day  of  payment  of  rent,  the  heir  fhall  have  it; 
but  if  it  becomes  due  in  the  leffor’s  life-time, 
and  be  not  received,  it  fhall  go  to  his  executors. 
The  leffor  may  diltrain  in  the  tenements  lerten 
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for  the  rent,  &c.  Alfo  land  leafed  is  fubjeft  to 
thofe  lawful  remedies  which  the  leflor  provides 
for  recovery  of  his  rent,  poflefllon,  &c.  into 
whofe  hands  foever  the  land  comes.  Co.  Lit. 

4 7.  Raym.  213.  10  Ref.  127,  129.  Cro, 

Jac.  300. 

If  any  leflor  tenant  for  life  dies  on  the  day 
rent  is  made  payable  to  him,  by  leafe  determin- 
ing at  his  death  ; the  executors,  &c.  in  a&ion 
of  the  cafe  may  recover  from  the  under-tenants 
the  whole;  or  if  he  die  before  fuch  a day,  a due 
proportion  of  the  rent : and  when  demifes  are 
not  by  deed,  landlords  fhall  have  fatisfadlion,  for 
the  ufe  of  what  the  tenants  hold.  Where  te- 
nants or  leffees  of  lands,  &c.  held  at  a rack- 
rent,  being  in  arrear  one  year’s  rent,  leave  the 
fame  uncultivated  or  unoccupied,  two  juftices  of 
peace,  at  requeft  of  the  landlord,  may  go  upon 
and  view  the  premifles;  and  if,  on  notice  fixed 
on  the  moll  notorious  place,  and  a fecond  view, 
the  rent  be  not  paid,  the  leafe  fhall  become 
void  : but  thefe  proceedings  are  examinable  by 
the  next  juftices  of  aflife,  who  may  order  reft 
tution,  &e.  Tenants  holding  over  lands,  after 
the  end  of  their  leafes,  or  on  notice  of  quitting 
the  premifles,  after  the  time  appointed,  fhall  pay 
double  rent.  Slat.  4 Geo.  2.  c.  28.  1 1 Geo.  2, 

c.  19. 

Tenant  in  tail,  remainder  to  the  defendant  in 
fee,  leafe  for  years,  and  dies  without  iflue  a week 
before  the  day  of  payment  of  the  half  year’s  rent; 
the  lefiee  at  the  day  pays  ail  the  half  year’s  rent 
to  the  defendant ; the  executor  of  the  tenant  in 
tail  brings  his  bill  for  apportionment  of  the  rent. 

By  the  lord  chancellor  Hardwicke:  This  point  has 
never  been  determined ; but  this  is  fo  ftrong  a 
cafe,  that  I fhall  make  it  a precedent.  There 
Q^4  are 
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are  in  it  two  grounds  for  relief  in  equity ; the 
firft  arifes  on  the  ftacute  of  the  1 1 Geo  z.  the 
fecond  arifes  on  the  tenant’s  having  fubmitted  to 
pay  the  rent  to  the  defendant ; the  relief  arifing 
upon  the  ftatute,  is  either, from  the  Itrict  legal 
conftruftion,  or  equity  founded  upon  the  rea- 
fcn  of  it:  and  here  it  is  proper  to  confider  what 
the  rnifchief  was  before  the  aft,  and  what  re- 
' medy  is  provided  at  common  law  ; if  tenant  for 
life,  or  any  who  had  a determinable  eftate,  died 
but  a day  before  the  rent  referved  on  a leafe  of 
his  became  due,  the  rent  was  loft,  for  no  one 
was  intitled  to  recover  it-,  his  reprefentatives 
could  not,  becaufe  they  could  only  bting  an  ac- 
tion for  the  ufe  2nd  occupation-,  and  that  would 
not  lie  where  there  was  a leafe,  but  debt  or  co- 
venant-, nor  could  the  remainder-man,  becaufe 
it  did  not  accrue  in  his  time.  Now  this  aft  ap- 
points the  apportioning  the  rent,  and  gives  the 
remedy.  Rut  there  are  two  deferiptions  of  the 
perfons,  to  whole  executors  the  remedy  is  given  ; 
in  the  preamble,  it  is  one  having  only  an  eftate 
for  life  -,  ir)  the  enafting  part,  it  is  tenant  for 
life;  now  tenant  in  tail  comes  exprefsly  wirhin 
the  rhifehief.  I do  not  know  how  the-  judges 
at  common  law  would  conftrue  it;  but  i fhould 
be  inclined  in  this  court  to  extend  it  to  them  ; 
1 fhould  make  no  doi.br,  were  this  the  cafe  of 
tenant  in  rail  after  poflibility  of  iflue  extinft, 
for  lie  is  corfi  !ered  in  many  refpefts  as  tenant 
for  life  only  ; he  cannot  fuffer  a recovery ; he 
may  be  injoined  from  committing  wafte,  fuch 
as  huns  the  inheritance,'  as  felling  timber;  tho’ 
not  for  committing  common  wafte,  being  con- 
flicted as  to  that  as  tenant  in  tail : were  it  the 
pje  of  tenant  lor  years  determinable  on  lives,  he 
certainly  mu  ft  be  included  within  the  aft,  the,’ 
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it  fays  only  tenant  for  life  : it  would  be  playing 
with  the  words  to  fay  otherwife  ; the  cafes  fhew 
the  necelTity  of  conftruing  this  a£t  beyond  the 
words  ; tenant  in  tail  has  certainly  a larger  eftate 
than  a mere  tenant  for  life,  for  he  has  the  inhe- 
ritance in  him,  and  may  when  he  pleafes  turn  it 
into  a fee  ; but  if  he  does  not,  at  the  inftant  of 
his  death  he  has  but  an  intereft  for  life  : fuch 
too  is  the  cafe  of  a wife  tenant  in  tail  ex 
provifione  mariti : upon  this  point  I give  no  ab- 
folute  opinion.  As  to  the  equity  arifing  from 
this  ftatute,  I know  no  better  rule  than  this, 
aquitas  fequitur  legem  : where  equiry  finds  a rule 
of  law  agreeable  to  confcience,  .it  purfues  the 
fenfe  of  it  to  analogous  cafes •,  if  it  does  fo  as  to 
maxims  of  the  common  law  why  not  as  to  the 
reafons  of  a&s  of  parliament  ? nay,  it  has  actu- 
ally done  fo,  on  the  ftatute  of  forcible  entry  ; 
upon  which,  this  court  grounds  bills,  not  only 
to  remove  the  force,  but  to  quiet  the  poffdlion  ; 
that  a£t  requires  a legal  eftate  in  poffefiion  : this 
court  extends  the  reafon  to  equitable  intereft, 
but  I ground  my  opinion  in  this  cafe  upon  the 
tenants  having  fubmitted  to  pay  the  rent ; he 
has  held  himlelf  bound  in  confcience  to  pay  it, 
for  the  ufe  and  occupation  of  the  land  the  laft 
half  year  •,  he  paid  it  to  the  defendant,  which 
he  was  not  bound  to  do  in  law and  in  fuch 
a cafe,  the  perfon  he  pays  it  to  (hall  be  account- 
able, and  confidered  as  receiving  it  for  thole 
who  are  in  equity  intitled  to  it.  The  divifion 
muft  be  that  prefcribed  by  the  ftatute,  and  then 
the  plaintiff  is  intitled  to  fuch  a proportion  of 
the  rent  as  accrued  during  the  teftator’s  life, 
find  accordingly  it  was  decked.  Burn’s  Juft . 
quarto  313. 
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The  remedy  given  by  Slat.  4 Geo.  2.  c. 
28.  /.  I.  feemeth  not  altogether  adequate  to 
the  evil;  for  three  reafons : 1.  JBecaufe  fuch 
aflion  is  certainly  tedious  and  expenfive.  2. 
It  is  uncertain  when  the  action  is  over,  whe- 
ther the  tenant  will  be  able  to  pay.  3.  What 
is  chiefly  wanteo,  namely,  putting  the  landlord 
, ' into  pofitfiion,  is  not  obtained  by  fuch  aftion, 
but  for  that  he  fhall  be  ftill  to  feek ; a more 
fhort  and  eafy  method  of  oufting  the  tenant  in 
his  poflcflion,  feemeth  more  eligibie  in  the  like 
cafes.  Ibid.  31 1. 

This  claule  alfo  proceedeth  upon  a fuppofi- 
tton,  w hich  perhaps  may  not  be  true,  namely, 
that  the  tenant  is  a man  of  fubftance  ; it  is  more 
likely,  that  if  he  were  able  to  live  elfewhere,  he 
would  not  chufe  to  hold  over  under  fuch  cir- 
cumftances,  nor  perhaps  would  the  landlord 
want  to  be  rid  of  him  : the  putting  him  out  of 
pofieflion  by  fome  expeditious  and  eafy  method 
feemeth  the  more  adequate  remedy  in  this  cafe 
alfo  in  like  manner  as  is  provided  in  the  cafe 
where  the  tenant  deferteth  the  premifles.  Ibid 
312. 

A man  demifeth  lands  for  term  of  years,  (Ac. 

* the  law  intends  a covenant  that  the  leflee,  on 
paying  his  rent,  fhall  quietly  enjoy  the  land  du- 
ring the  term.  And  in  cafe  a leflee  for  years 
* lofes  his  leafe,  if  it  can  be  proved  there  was  fuch 
a term  let  to  him  by  leafe,  and  that  it  is  not  de- 
termined, he  fhall  not  lole  his  term  ; fo  it  is  of 
any  other  eftate  in  lands,  if  the  deed  that  creat- 
ed it  be  loft : for  the  eftate  in  the  land  is  deri- 
ved from  the  party  that  made  ir,  and  not  from 
the  deed  otherwife  than  inftrumentally  and  de- 
clarative of  the  mind  and  intent  of  the  party, 
(Ac.  Co.  Lit.  384-  2 Idl,  Abr.  152. 

No 
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No  tenant  fhall  take  leafes  of  above  two  farms 
in  any  town,  village,  nor  hold  two,  unlefs 
he  dwell  in  the  parifh.  under  penalties  and  for- 
feitures by  ftatute25  Hen.  8.  c.  13. 

See  more  of  leafes  and  tenants,  under  the 
heads.  ARion  of  wo (le , Ejettmcnty  Diflreffes  and 
Replevins , alfo  Tenures . 

The  form  of  a leafe  for  years  of  a houfe . 

* rp  H I S Indenture  made,  fcSV.  Between  A.  B . 

* X of,  &c-  of  the  one  part,  and  C.  D.  of,  &c. 

* of  the  other  part,  li  Unejfetb , that  for  and  in 

* confideration  of  the  rent  and  covenants  herein 

* after  referved  and  contained,  on  the  part  and 

* behalf  of  the  faid  C.  D.  his  executors  and  ad- 
‘ miniftrators,  to  be  paid,  kept  and  performed, 

* He  the  faid  A.  B.  Hath  dcmifed  granted  and 

* to  farm  letten,  and  by  thefe  prefems  doth  de- 

* mife,  grant,  and  to  farm  let  unto  the  faid  C. 

* D.  All  that  meffuage  or  tenement,  known  by 
4 the  name  or  fign,  &V.  fttuate  and  lying  in, 

* &V.  with  all  and  finguiar  cellars,  follars,  cham- 
4 bers,  rooms,  lights,  ways,  waters,  watcr- 

* courfes,  eafements,  profits,  commodities  and 
4 appurtenances,  to  the  laid  meffuage  or  tene- 

* ment  belonging  or  appertaining  ; together 

* with  the  ufe  of  the  goods  in  the  fchedule 

* hereunto  annexed  mentioned:  To  have  and  to 

* bold  the  faid  meffuage  or  tenement,  and  all 
4 and  finguiar  the  premifi'es,  with  their  and 

* every  of  their  appurtenances  herein  before- 

* mentioned,  or  intended  to  be  hereby  demited 

* unto  the  faid  C D.  his  executors,  admini- 

* ftrators  and  affigns,  from  the  day  of,  &c. 

* for  and  during  and  unto  the  full  end  and 

* term  of  fourteen  years,  from  thence  next 

l enfuing. 
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* enfuing,  and  fully  to  be  complete  and  ended: 

* Yielding  and  paying  therefore  yearly  and  every 
4 year,  during  the  faid  term,  unto  the  faid  A. 
4 B.  his  executor?,  adminiftrators  or  affigns, 

* the  rent  or  fum  of  twenty-five  pounds  of  law- 
‘ ful  money  of  Great  Britain , on  the  four  mod 

* ufual  feafts  or  terms  in  the  year,  that  is  to 

* fay,  the  Annunciation  of  the  blefied  virgin 

* Mary , the  Nativity  of  Saint  John  the  Baptift, 
4 the  head  of  Saint  Michael  the  archangel,  .and 

* the  Birrh  of  our  Lord  Chrifl , by  even  and 
4 equal  portions.  And  if  it  lhall  happen,  the 
4 faid  yearly  rent  of  twenty-five  pounds,  or  any 

* part  thereof,  lhall  be  behind  and  unpaid  by 

* the  fpace  of  eight  and  twenty  days,  next  after 
4 any  of  the  faid  feaft  days,  on  which  the  lame 
4 ought  to  be  paid  as  aforefaid  (being  lawfully 
4 demanded),  that  then,  and  at  all  times  then 
4 after,  it  lhall  and  may  be  lawfnl  to  and  for 
4 the  faid  A.  B.  his  executors,  adminiftrators 
4 and  alfigns,  into  the  faid  demifed  mefiuage  or 
4 tenement  and  premifles,  or  into  any  part 
4 thereof,  in  the  name  of  the  whole,  to  re*- 
4 enter,  and  the  fame  to  have  again,  re-pofiels 
4 and  enjoy  as  in  his  and  their  former  eftate, 

* and  tlie  faid  C.  D.  his  executors,  adminiftra* 
4 tors  and  affigns,  thereout  and  from  thence 
4 to  expel  and  put  out  j any  thing  herein  com 
4 tained  to  the  contrary  thereof  in  any  wife 
4 notwithstanding.  And  the  faid  C.  D.  for  him- 
4 felf,  his  executors,  adminiftrators  and  af- 
4 figns,  doth  covenant  and  grant  to  and  with 
4 the  laid  A.  B.  his  executors,  adminiftrators  and 
4 alfigns  by  thele  prefents,  that  he  the  faid  C* 

4 D.  his  exerutors,  adminiftrators  or  affigns, 

4 lhall  and  will,  during  the  faid  term  hereby 
14  demifed,  well  and  truly  pay,  or  caqle  to  be 

4 paid, 
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‘ paid,  unto  the  faid  A.  B.  his  executors,  admi- 
4 niftrators  or  afiigr.s,  the  faid  yearly  rent  of 

* twenty-five  pounds,  on  the  days  and  times, 

* and  in  the  manner  and  form  above- menti- 

* oned,  for  payment  thereof,  according  to  the 

* refervation  thereof  as  aforefaid,  and  the  true 
4 intent  and  meaning  of  thefe  prefents : And 

* al/o,  that  he  the  faid  C.  D.  his  executors,  ad- 
4 miniftrators  and  afiigns,  or  fome  or  one  of 

* them,  fiiall  and  will,  at  his  or  their  own  pro- 
4 per  cofts  and  charges,  well  and  fufficiently  re- 
4 pair,  uphold,  fupport,  maintain  and  keep 

* the  faid  mefiuage  or  tenement  and  premifies, 

4 with  the  glafs  windows,  pavements,  privies, 

4 finks,  gutters  and  wydraughts  belonging  to 
4 the  fame.,  in,  by  and  with  all  and  all  manner 
4 of  needful  and  neceffary  reparations  and  a- 
4 mendments  whatfoever,  when  and  as  often 
4 as  need  or  occafion  lhall  be  or  require,  dur- 
4 ing  the  faid  term,  (the  cafualty  of  fire, 

4 which  may  burn  down  or  deftroy  the  faid 
4 mefiuage  or  tenement  and  premifies,  or  any 
4 part  thereof,  only  excepted)  ; and  the  faid 
4 mefiuage  or  tenement  and  premifies  being 
4 lo  well  and  fufficiently  repaired,  upheld,  fup- 
4 ported,  maintained  and  kept,  at  the  end  of 
4 the  faid  term,  or  other  fooner  determination 
4 of  this  prefent  demile,  unto  the  faid  A.  B.  his 
4 executors,  adminiftrators  and  afiigns,  fhall  and 
4 will,  peaceably  and  quietly,  leave  and  yield 
4 up,  (except  as  before  excepted)  and  fhall 
4 and  will  then  alfo  leave  unto  the  faid  A.  B. 

4 his  executors,  adminiftrators  and  afiigns,  all 
4 fuch  goods  as  are  mentioned  in  the  faid  fche- 
4 dule  hereto  annexed,  in  as  good  condition  as 
4 they  are  now  in,  reafonable  ufage  of  them 
4 &c.  excepted.  And  Jurtber , that  k fhall  and 

4 may 
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* may  be  lawful  to  and  for  the  faid  A.  B.  his 

* executors,  adminiftrators  or  afligns,  or  any  of 

* them,  with  workmen  or  others,  or  without, 

* twice  in  every  year,  during  the  continuance 

* of  this  demife,  at  fcafonable  times  in  the  day- 

* time,  to  enter  and  come  into  and  upon  the 

* faid  demifed  premifles,  or  any  part  thereof, 

* and  view,  fearch  and  fee  the  ftate  and  condi- 

* cion  of  the  reparations  of  the  fame ; and  of 

* all  defefts,  defaults,  and  want  of  repairs, 

* then  and  there  found,  to  give  or  leave  notice 

* or  warning  in  writing,  at  and  upon  the  faid 

* demifed  premifles,  to  and  for  the  laid  C.  D. 

4 for  the  repairing  and  amending  thereof,  within 
4 the  fpace  of  three  months  then  next  follow- 
4 ing  : in  which  faid  fpace  or  time  of  three 
4 months,  after  every  or  any  fuch  notice  or 
4 warning,  he  the  faid  C.  D.  for  himfelf,  his 
4 executors,  adminiftrators  and  afligns,  doth 
4 hereby  covenant  and  grant  to  and  with  the 
4 faid  A.  B.  his  executors,  adminiftrators  and 
4 afligns,  well  and  fufficiently  to  repair  and 
4 amend  the  defeats  and  want  of  reparations  lb 
4 to  be  found  as  aforefaid,  (except  as  is  before 
4 excepted.)  And  alfo , that  he  the  faid  C.  D. 

4 his  executors,  adminiftrators  and  afligns,  (hall 
4 and  vVill  at  all  times  hereafter,  during  the 
4 term  hereby  demifed,  bear,  pay  and  difeharge 

4 all  taxes,  charges,  impofitions  and  parifh  du-  - 
4 ties  which  fhall  be  taxed,  charged,  impofed 
4 or  aflefled  upon  the  faid  mefluage  or  tene- 
4 ment  aforefaid,  or  any  part  thereof,  (except 
4 the  land-tax  and  window-tax,,  charged  by  aft 
* of  parliament,  and  payable  to  the  king’s  ma- 
4 jefty,  his  heirs  and  fucceflbrs.)  And  the  faid 
4 A.  B.  for  himfelf,  his  executors,  adminiftra- 
4 tors  and  afligns,  doth  covenant  and  grant 
a,  * to 
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‘ to  and  with  the  faid  C.  D.  his  executors,  • ad- 

* miniltrators  and  affigns,  that  he  the  faid  C. 

* D.  his  executors,  adminiftrators  and  afTigns, 
‘ paying  the  faid  yearly  rent  of  twenty-five 

* pounds  above  referved  in  manner  aforefaid, 

* and  performing  all  and  every  the  covenants  and 

* agreements  herein  before  contained,  fhall  and 

* may  peaceably  and  quietly  have,  hold,  ufe, 

* occupy,  pofleis  and  enjoy  the  faid  meffuage  or 

* tenement  and  premiffes  hereby  demifed,  for 

* and  during  the  term  hereby  granted,  without 

* any  lawful  let,  fuit,  trouble  or  interruption 

* of  or  by  the  faid  A.  B.  his  executors,  admi- 

* niftrators  or  afiigns,  or  any  of  them,  or  by  any 

* other  perfon  or  perfons  lawfully  ckiming,  or 

* to  claim,  by,  from  or  under  him,  them,  or 

* any  of  them,  or  by  or  through  his,  their,  or 

* any  of  their  ads,  means  or  procurement.  In 

* witnefs , &c. 

8.  A mortgage  is  defined  to  be  a pawn  of 
lands  or  tenements  for  money  borrowed,  to  be 
the  creditor’s  for  ever,  if  the  money  be  not  re- 
paid at  the  day  agreed  : but  on  the  mortgagor’s 
paying  the  interelt  of  the  money,  mortgages 
are  continued  a long  time  without  difturbing  the 
poffeffion  or  parties,  lit.  $ 32. 

Thefe  mortgages  are  ufually  made  by  leafe 
for  a long  term  of  years,  leafe  and  releafe,  af- 
fignment,  (Ac.  and  therein  is  contained  a pro- 
vifo , that  if  the  money  be  paid  on  the  day,  the 
deed  to  be  yoid  : until  failure  in  payment,  the 
mortgagor  generally  holds  the  lands ; and  if 
failure  be  made,  and  the  mortgagee  doth  enter 
into  the  land,  yet  the  mortgagor  hath  an  equity 
of  redemption,  and  may  call  the  mortgagee  to 
account : but  the  mortgagee  may  bar  the  equity 
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of  redemption,  and  oblige  the  mortgagor  to  pay 
what  is  due,  or  be  foreclofed  ; which  the  court 
of  chancery  will  order  in  convenient  time.  A 
feoffment  in  fee  or  leafe  for  life  or  years,  may 
be  made  with  provifo,  that  if  the  feoffor  or 
grantor,  their  heirs  or  executors,  pay  to  the 
feoffee  or  grantee,  £3c.  fuch  fums  of  money  at 
a certain  day,  then  the  feoffor  or  grantor  may 
re-enter  ; and  this  hath  been  a common  condi- 
tion in  a mortgage,  or  of  an  eftate  upon  condi-' 
tion  in  a deed  : in  the  former  cafe  of  mortgages, 
the  mortgagor  keeps  poffeffion  till  failure ; but 
here  the  mortgagee  has  poffeffion  prefently,  and 
'till  payment,  and  is  in  the  mean  time  called  te- 
nant in  mortgage,  &c.  Co.  Lit.  205. 

A mortgagee  is  efteemed  in  poffeffion,  on  ex- 
ecuting the  mortgage ; and  if  the  mortgage- 
money  be  noc  paid,  whereby  the  land  is  forfeited, 
he  may  bring  eje&ment,  without  aflual  entry. 
The  intereft  in  the  lands  mortgaged  is  in  law, 
in  the  mortgagee,  before  forfeiture;  he  hath  as 
it  were  purchaied  the  fame  upon  a valuable  con- 
ftderation,  as  the  law  will  intend  -,  and  although 
the  mortgagor  may  redeem,  it  is  not  certainly 
known  whether  he  will  do  it  or  not:  and  if  he 
do  not  redeem  the  land,  the  eftate  is  abfolute  in 
the  mortgagee ; but  ftill  fubjed  to  an  equitable 
right  of  redemption  by  the  morgagor.  2 Lit. 
Abr.  203,  204. 

If  perfons  having  once  mortgaged  lands  mort- 
gage the  fame  a fecond  time,  without  difeover- 
ing  the  firft  mortgage,  they  lhall  forfeit  thfeir 
equity  of  redemption,  and  the  fecond  mortga- 
gee lhall  have  the  power  of  redeeming,  &V. 
And  where  any  adion  of  ejedment  lhall  be 
brought  by  a mortgagee  for  the  recovery  of  the 
poffeffion  of  morgaged  lands,  and  no  fuit  is 

depending 
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depending  for  foreclofing  or  redeeming  fuch 
land  ; if  the  perlon  that  hath  right  to  redeem 
fhall,  pending  the  atftion,  pay  the  mortgagee,  or 
bring  into  court  all  the  principal  money  and  in- 
tereft  and  cofts,  it  (hall  be  a full  fatisfaflion  of 
the  mortgage ; and  the  mortgagee  fhal!  recon- 
vey the  land,  and  deliver  up  all  deeds,  &c.  And 
on  a bill  in  equity  to  compel  the  defendant  hav- 
ing right  to  redeem,  to  pay  the  mortgage-mo- 
ney, or  on  default  to  be  foreclofed,  (Ac.  the 
court  upon  the  defendants  application  may  make 
orders  therein  before  the  caufe  is  brought  to  hear- 
ing, &c.  Slat.  4 (A  5 W.  & M.  c . 1 6.  7 Geo.  2. 
c.  20. 

The  mortgagor's  heir,  who  is  interefted  in  the 
condition,  may  pay  the'  money  and  fave  the 
forfeiture  ; and  fo  may  executors,  (Ac.  unlefs 
it  be  where  no  time  is  limited  for  payment,  and 
the  mortgagor,  having  time  during  his  life,  do 
not  pay  it : in  this  cafe,  his  heir  or  executors 
fhall  not  be  received  to  pay  the  money  after  his 
death.  The  executors  are  to  have  money  due 
on  mortgages,  if  a mortgagee  in  fee  dies  before 
the  day  of  payment;  except  the  heir  be  parti- 
cularly named,  as  the  executors  do  more  repre- 
Jent  the  teftator  than  the  heir:  and  mortgages 
have  been  looked  upon  as  part  of  the  perlonal 
eftate,  if  it  be  not  otherwife  declared  by  the 
mortgagee  in  fee;  alfo  perfonal  eftate  of  a mort- 
gagor fhall  be  applied  to  difcharge  the  mort- 
gage, where  there  are  perfonal  affets  to  pay  all 
legacies.  Co.  Lit.  206,  210.  2 Vent.  34R. 

2 1 Satk.  450.  Eq.  Caf  Abr.  2 69.  pi.  2.  Gilb. 
Lex.  Prat.  315.  15  Vin.  Abr.  441.  pi.  18. 

2 fVil.  Rep.  455. 

Arnold  mortgage  afiigned  to  another  ought  to 
be  taken  as  a new  mortgage  from  the  time  of 
K.  the 
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the  alignment : and  when  a mortgage  is  for- 
feited the  mortgagee  fhall  have  intereft  for  his 
intereft ; fo  fhall  an  affignee  for  all  intereft,  from 
the  time  the  mortgage  was  affigned,  For  where 
the  mortgagee  afligns  his  mortgage,  all  money 
paid  by  the  aflignee,  if  due  at  that  time,  fhall 
be  accounted  principal,  to  the  mortgagor,  when- 
ever he  comes  to  redeem : but  an  agreement  made 
at  the  time  of  a mortgage  will  not  make  future 
intereft  principal}  the  intereft  muft  be  firft  due, 
before  any  agreement  concerning  it  may  make 
the  fame  principal,  Cbanc.  Rep.  218,  258. 
2 Salk.  449. 

Where  there  are  mortgages  upon  an  eftate  in- 
tended to  be  fold,  affignments  are  to  be  made  in 
truft,  from  the  mortgagees,  tic.  to  the  purcha- 
fer;  reciting  the  mortgages,  and  afligning  them 
in  truft  to  attend  the  fee,  which  is  conveyed  ab- 
folutely  to  the  purchafer  by  leafe  and  releafe.  A 
purchafer  coming  in  upon  a valuable  confidera- 
tion,  purchafing  a precedent  incumbrance,  fhall 
proteft  his  eftate  againft  any  perfon  that  hath  a 
mortgage  fubfequent : and  it  hath  been  allowed 
in  equity,  that  a third  mortgagee  may  buy  in  the 
firft  incumbrance,  to  protedt  his  own  mortgage, 
tic.  2 Venlr.  538. 

Form  of  a common  mortgage  of  an  efate. 

» /npHIS  indenture,  made, tic.  Between  A.B. 
« of,  tic.  of  the  one  parr,  and  C.  D.  of, 

* tic.  of  the  other  part,  wimefetb , that  the  faid 

* A.  B.  for  and  in  confideration  of  the  fum  of 

* one  hundred  pounds  of  lawful  money  oi. Great 

* Britain , to  him  in  hand  paid  by  the  faid  C.  Z>. 

* the  receipt  whereof  the  faid  A.B.  doth  hereby 

* cqnfefs  and  acknowledge}  He  the  faid  A.  B. 

' * hath 
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* hath  granted,  bargained  and  fold,  and  by  thefe 

* prefents  doth  grant,  &c.  unto  the  faid  C.  D. 

* All  that  meflfuage  or  tenement,  &c.  and  all 

* thofe  lands,  &Y.  fituate,  &c.  and  alfo  the  re- 

* verfion  and  reverfions,  remainder  and  remain- 

* ders,  rents  and  fervices  of  all  and  Angular  the 

* faid  premifles  above-mentioned,  and  of*  every 

* part  and  parcel  thereof,  with  the  appurte- 

* nances ; T o have  and  to  bold  the  faid  mefiuage 

* or  tenement,  lands  and  premiffes  above-men- 

* tioned,  and  every  part  and  parcel  thereof,  with 
‘ the  appurtenances,  unto  the  faid  C.  D.  his 
‘ executors,  adminiftrators  and  affigns,  for  and 

* during  the  term  of  five  hundred  years,  next 

* and  immediately  enfuing  and  following,  and 

* fully  to  be  complete  and  ended : Tielding  and 

* faying  therefore  yearly,  during  the  faid  term, 

* one  pepper-corn,  in  and  upon  the  feaft  of  St. 

* Michael  the  archangel,  if  demanded.  Provided 

* always,  and  upon  condition,  that  if  the  faid 

* A.  B.  his  heirs  or  affigns,  do  and  Ihall  well  and 

* truly  pay,  or  caufe  to  be  paid  unto  the  faid 

* C.  D.  his  executors,  adminiftrators  or  affigns, 

* the  full  fum  of  one  hundred  and  five  pounds  of 
‘ lawful  Briti/h  money,  in  and  upon  the  day, 

* which  will  be  in  the  year,  &c.  without  any  de- 
‘ duftion  or  abatement  for  taxes,  afleffments, 

‘ or  any  other  impositions  whatfoever,  either  or- 

* dinary  or  extraordinary  •,  that  then  and  from 

* thenceforth  thefe  prefents,  and  every  thing 

* herein  contained,  Ihall  ceafe,  determine  and  be 

* void  •,  any  thing  herein  contained  to  the  con- 

* trary  notwithftanding : And  the  faid  A.  B.  for 

* himfclf,  his  heirs  and  affigns,  doth  covenant 
‘ and  grant,  to  and  with  the  laid  C.  D.  his  execu- 

* tors,  adminiftrators  and  affigns,  that  he  the  faid 

* A.  B.  his  heirs  or  affigns,  Ihall  and  will  well 

R z * and 
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‘ and  truly  pay  or  caufe  to  be  paid  unto  the  faid 

* C.  D.  his  executors,  adminiftrators  or  afligns, 

‘ the  faid  full  fum  of  one  hundred  and  five 
‘ pounds,  in  and  upon  the  faid  day,  & c.  which 

- ‘ will  be  in  the  faid  year,  &?<:.  without  any  de- 

* dudion  as  aforefaid,  according  to  the  true  in- 

* tent  and  meaning  of  thefe  prefents : And  alfo 
‘ that  he  the  laid  C.  D.  his  executors,  adminiflra- 

* tors  and  alTigns,  fhall  and  may,  at  all  times, 

‘ after  default  fhall  be  made  in  performance  of  the 

* provifo  or  condition  herein  contained,  peacea- 
‘ bl v and  quietly  enter  into,  have,  hold,  occupy, 

‘ pofTefs  and  enjoy  all  and  Angular  the  faid  mel- 
‘ 1’uage  or  tenement,  lands  and  premiflfes  above- 
‘ mentioned,  and  every  part  and  parcel  thereof, 

* with  the  appurtenances,  for  and  during  the  re- 

* fidue  and  remainder  of  the  faid  term  of  five 
c hundred  years  hereby  granted,  which  fhall  be 

* then  to  come  and  urexpired,  without  the  let, 

‘ trouble,  hindrance,  moleltation,  interruption, 

‘ and  denial  of  him  the  faid  A.  B.  his  heirs  and 
1 afligns,  and  of  all  and  every  other  perl'on  and 
‘ perfons  whatfoever : And  further , that  he  the 
‘ laid  A.  B.  and  his  heirs,  and  all  and  every  other 

* perfon  and  perfons,  and  his  and  their  heirs,  any 
‘ thing  having  or  claiming  in  the  laid  mefTuage 
‘ or  tenement  and  premilfes  above-mentioned, 

‘ or  any  part  thereof,  fhall  and  will  at  any  time 

' * or  times,  after  default  fhall  be  made  in  perform- 

* ance  of  the  provifo  or  condition  herein  con- 
‘ rained,  make,  do  and  execute,  or  caufe  or  pro- 

* cure  to  be  made,  done  and  executed,  all  and 

* every  fuch  further  and  other  lawful  and  reafon- 
‘ able  grants,  ads  and  aflurances  in  the  law  what- 

* foever,  for  the  further,  better  and  more  perfed 

* granting  and  afiuring  of  all  and  Angular  the 

* laid  premiffes  above- mentioned,  with  the  ap- 

* puite- 
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‘ purtenances,  unto  the  faid  C.D.  To  hold  to  him 

* the  faid  C.D.  his  executors,  adminiftrators  and 

* afHgns,  for  and  during  all  the  reft  and  refid ue 

* of  the  faid  term  of  five  hundred  years  above 

* granted,  which  fliall  be  then  to  come  and  un- 

* expired,  as  by  the  faid  C.  D.  his  executors,  ad- 
‘ miniftrators  or  afligns,  or  his  or  their  counfel 

* learned  in  the  law  fliall  be  reafonably  devifed, 
‘ or  advifed  and  required.  And  laftly , it  is  cove- 
‘ nanted,  granted,  concluded  and  agreed  upon, 

* by  and  between  the  faid  parties  to  thefe  pre- 

* fents,  and  the  true  meaning  hereof  alfo  is,  and 
‘ it  is  hereby  fo  declared,  that  until  default  fhall 

* be  made  in  performance  of  the  provifo  or  con- 
‘ dition  herein  contained,  he  the  laid  A.  B.  his 

* heirs  and  afligns,  fliall  and  may  hold  and  enjoy 

* all  and  Angular  the  faid  premifles  above-men- 

* tioned,  and  receive  and  take  the  rent3,  iflues 

* and  profits  thereof,  to  his  and  their  own  pro- 
‘ per  ufe  and  benefit;  any  thing  herein  con- 

* tained  to  the  contrary  thereof  notwithftandmg. 

* In  witnefs , &c. 

The  form  of  an  alignment  of  a mortgage 
to  attend  the  fee. 

* ^TfAHIS  indenture  tripartite,  made,  l£c.  Be - 

* x tween  A.  B.  of,  &c.  of  the  firft  part, 

* C.  D.  of,  £3c.  of  the  fecond  part,  and  E.  F.  of, 

* &c.  and  G.  H.  and  J.  K.  of,  &V.  of  the  third 

* part.  fVhereas  the  faid  C.  D.  by  his  indenture 

* of  mortgage,  bearing  date,  £sV.  did  demife, 

* grant,  bargain  and  fell  unto  the  faid  A.  B.  All 

* that  mefiuage,  ?c.  and  the  reverfion  and  rt- 

* verfions,  remainder  and  remainders,  rents, 

* iflues  and  profits  thereof,  and  all  the  eftate, 

R 3 ‘ right. 
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* right,  title,  intereft,  claim  and  demand  what- 

* i'oever,  of  him  the  faid  C.  D.  of,  in  and  to  the 

, * fame,  or  any  part  or  parcel  thereof;  To  be  bad 

* and  bcldcn  unto  the  fair!  A.  B.  his  executors, 

* adminiftrators  and  affigns,  from  the  date  there- 

* of,  for  and  during  the  term  of  500  years,  from 
4 thence  next  enfuing,  and  fully  to  be  complete 

* and  ended ; at  and  under  the  yearly  rent  of, 

* {3c.  which  faid  recited  indenture  was  defeafible 

* on  repayment  by  the  faid  C.  D.  unto  the  faid 

* A.  B.  of  the  fum  of,  ff Sc.  at  a certain  day  there- 
. ‘in  mentioned,  then  to  come,  and  now  fince  paft, 

‘ as  in  and  by  the  faid  recited  indenture  may 

* more  fully  appear.  And  whereas  upon  an  ac- 

* count  this  day  made  up  between  the  faid  C.D. 
4 and  A.  B.  of  and  concerning  the  faid  debt  of, 

* {3c.  and  the  intereft  thereof,  there  remains  juftly 

* due  and  owing  from  the  faid  C.  D.  to  the  faid  A. 
4 B.  for  principal  and  intereft  on  the  faid  mort- 

* gage,  the  full  fum  of,  {3c.  And  whereas  the 
4 laid  E.  F.  hath  lately  conrratfted  and  agreed 
4 with  the  faid  C.  D.  for  the  abfalute  purchafe 
4 of  all  and  lingular  the  faid  mefiuage,  {3c.  and 
4 prettifies  above-  mentioned,  for  the  lum  of  three 
4 hundred  and  fifty  pounds,  and  in  purfuance 
4 thereof,  in  and  by  certain  indentures  of  leafe 
4 and  releafe,  bearing  date,  {3c.  laft  paft,  made 
4 between  the  faid  C.  D.  of  the  one  part,  and 
4 the  faid  E.  F.  of  the  other  part;  he  the  faid 
4 C.  D.  hath  granted  and  conveyed  the  faid  meft 
4 fuage,  lands  and  premifies,  unto  the  faid  E.F. 
4 and  his  heirs,  as  by  the  faid  indentures  of  leafe 
4 and  releafe  may  more  fully  appear : Now  to 
4 the  end  the  faid  tertri  of  500  years  may  be 
4 prefer ved  and  kept  on  foot,  to  attend  and  wait 
4 on  the  revcrfion  and  inheritance  of  the  faid 

* premifies,  to  protuft  and  defend  the  fame  from 
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* all  incumbrances,  fubfequent  to  the  creation 

* of  the  faid  recited  term,  ‘This  prefent  indenture 
4 witneffetb,  that  the  faid  A.  B.  for  and  in  con- 

* federation  of  the  fum  of,  £ £?c.  to  him  in  hand 

* paid  by  the  faid  E.  F-  (by  and  with  the  con- 
‘ lent  of  the  faid  C.  D.  teftified  by  his  being  a 

* party  to,  and  figning  and  fealing  of  thefe  pre- 

* fents)  the  receipt  whereof  the  faid  A.  B.  doth 

* hereby  confefs  and  acknowledge,  and  in  con- 

* federation  alfo  of  five  fhillings,  of,  (sfc.  to  the 

* faid  A.  B.  in  hand  paid  by  the  faid  G.  H.  and 
‘ J.  K the  receipt  whereof  the  faid  A.  B.  doth 

* hereby  alfo  acknowledge;  He  the  faid  A,  B. 
4 by  and  with  the  confent  and  agreement  of  the 
4 faid  C.  D.  teftified  as  aforefaid.  Hath  bargain- 
4 ed,  fold,  affigned  and  fet  over,  and  by  thefe 
4 prefents  doth  bargain,  fell,  aflign  and  fet  over 
4 unto  the  faid  G.  H.  and  j.  K,  ( by  the  nomi- 
4 nation  and  appointment  of  the  faid  E,  F.) 
4 All  and  finguiar  the  faid  raeftuage  and  pre- 
4 mifies  above-mentioned,  and  every  part  and 
4 parcel  thereof,  with  the  appurtenances ; and 
4 alfo  all  the  eftate,  right,  title,  intereft,  claim 
4 and  demand  whatfoever  of  him  the  faid  A.  B. 

4 of,  in  and  to  the  faid  premiffes,  and  of,  in  and 

* to  every  part  and  parcel  thereof,  with  the  ap- 
4 purtenaoces:  To  have  and  to  bold  all  and  fin- 
4 gular  the  faid  mefluage  and  premifies,  and 
4 every  part  and  parcel  thereof,  with  the  appur- 
4 tenances,  unto  the  faid  G.  H.  and  J.  K.  their 
4 executors,  adminiftrators  and  afligns,  for  and 
4 during  all  the  reft  and  refidue  of  the  faid  term 

* of  500  years  above  mentioned,  which  is  yet  to 
4 come  and  um  xpircd ; In  trujt  for  the  faid  E.F. 

4 his  heirs  and  affigns,  and  fuch  other  perlbn 

* and  perfons  to  whom  the  freehold  and  inhe- 

* ritance  of  the  faid  premifies  lhall  appertain 
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* and  belong,  to  proteft  and  defend  the  fame 
‘ from  all  fubfequent  incumbrances.  And  the 

* faid  A.  B ■ for  himfelf,  his  executors  and  ad- 
‘ miniftrators,  doth  covenant  and  grant,  to  and 

* with  the  faid  E.  F.  his  executor's,  adminiftra- 

* tors  and  afligns,  that  he  the  faid  A.  B.  hath 

* not  done  or  committed  any  aft,  matter  or 

* thing  whatloever,  whereby  or  wherewith  the 
‘ faid  premifles  above-mentioned,  or  any  part 

* thereof,  are,  is,  [hall  or  may  be  charged  or 

* incumbred  in  title,  eftate  or  otherwife  howfo- 
. * ever.  In  uitnefs,  &c.’ 

9.  An  alignment  is  the  fetting  over  or  trans- 
ferring the  intereft  a man  hath  in  a leafe  or  other 
thing  to  another.  And  affignments  may  be 
made  of  lands  held  in  fee,  for  life  or  years  ; of 
an  annuity,  rent-charge,  judgment,  (latute,  (Ac. 
but  as  to  lands  they  are  ulually  of  leafes  and 
eftates  for  years. 

Where  tenant  for  years  afligns  his  eftate,  no 
confideration  is  required  •,  for  the  tenure  being 
fubjeft  to  payment  of  rent,  (Ac.  is  Sufficient  to 
vcft  an  eftate  in  the  affignee : in  other  cafes, 
fome  confideration  muft  be  paid.  And  if  leflee 
for  years  afligns  all  his  term  in  his  leafe  to  ano- 
ther, he  cahnot  referve  a rent  in  the  aflignment; 
for  he  hath  no  intereft:  in  the  thing,  by  reafon 
of  which  the  rent  referved  fhould  be  paid  ; and 
where  there  is  no  reverfion,  there  can  be  no  dif- 
trefs:  but  debt  may  lie  upon  it  as  on  a contraft. 
Mod.  265.  Rep.  Lil.  Air.  99. 

Although  a leflee  make  an  aflignment  over  of 
his  term,  yet  aftion  of  debt  lies  againft  him  for 
the  rent,  by  the  lelfor  or  his  heir,  (not  having 
accepted  rent  from  the  affignee  : ) but  where  a 
leflee  afligns  his  term,  and  the  leffor  his  rever- 
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fion,  the  privity  is  determined,  and  aftion  of 
debt  doth  not  lie  for  the  reverfioner  againft  the 
firft  leflee.  On  an  afiignment  of  the  leflee,  be- 
fore acceptance  of  rent  from  the  aflignee,  the 
lefior  may  charge  either  the  leflee  or  aflignee 
with  the  rent,  at  his  eleftion ; tho’  if  he  once 
accepts  the  rent  from  the  aflignee,  knowing  of 
the  aflignmenr,  he  cannot  afterwards  bring  debt 
againft  the  leflee  for  rent.  As  the  rent  iflfues 
out  of  the  land,  the  aflignee  generally  who  has 
the  land,  and  is  privy  in  eftate,  is  debtor  in  re- 
fpeft  thereof-,  yet  if  an  afiignment  be  made  by 
an  aflignee,  to  any  one  whatever,  the  firft  af- 
fignee  is  not  fuab'.e  for  any  rent;  here,  if  he  be 
accepted  by  the  lefior,  the  admiflion  of  one  af- 
fignee  is  the  admiflion  of  twenty.  Moor  472,  • 

3 Rep.  23,  32. 

An  aflignee  is  he  who  hath  the  whole  eftate 
of  the  afiignor ; and  there  is  aflignee  in  deed, 
being  fuch  perlon  to  whom  a leafe  or  eftate  is  ai- 
figned  by  deed;  and  aflignee  in  law,  whom  the 
law  makes  fo  without  deed ; as  an  executor  ap- 
pointed by  will  is  in  law  aflignee  to  the  teftator: 
but  if  there  be  aflign  in  deed,  the  aflign  in  law 
is  not  allowed.  Where  a grant  is  made  to  a man 
and  his  heirs,  though  the  word  ajfigns  be  not  ex- 
prefled,  he  may  aflign  at  his  pleafure ; for  the 
word  qffigns  is  included  in  his  heirs:  and  afiignees 
may  take  advantage  of  forfeitures  on  conditions, 
when  they  are  incident  to  the  reverfion,  as  for 
rent,  Csfc.  and  regularly  every  aflignee  of  the 
land  may  have  advantage  of  inherent  covenants ; 
alfo  alligns  are  bound  by  fuch  covenants  as  a co- 
venant to  repair,  &V.  for  the  benefit  of  the 
eftate,  although  not  named.  Co.  Ut.  2 1 5.  Dy.  6. 

4»der.  2.  Cro.  Eliz.  552. 

But 
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But  when  a covenant  concerns  a thing  not  in 
being  at  the  time  of  the  demife,  as  to  make  a 
new  edifice,  (Ac.  the  afiignee  is  not  bound,  ex- 
cept he  be  named  in  exprefs  words ; nor  is  he 
when  named,  if  the  thing  to  be  done  doth  not 
concern  the  thing  demifed ; or  in  contracts 
merely  perfonal.  A leflfee  covenanted  for  him- 
fe If  and  his  affigns,  to  rebuild  a houfe  before 
fuch  a time,  which  he  did  not  do,  but  after  the 
time  expired  he  affigned  the  term  •,  and  it  was 
held  that  this  covenant  would  not  bind  the  af- 
fignee,'  becaufe  it  was  broken  before  the  align- 
ment. Rol.  Abr.  915.  Plowd.  284.  Salk , 
199. 

Bonds  and  debts,  (Ac.  are  faid  to  be  affigned; 
but  muft  be  fued  for  in  the  affignor’s  name: 
bills  of  exchange  are  affignable  by  indorfment, 
whereon  the  affignees  may  fue  and  recover  in 
their  own  names,  by  Stat.  3 (A  4 Ann.  c.  9.  per- 
petual by  7 Ann.  c.  25.  f 3.  If  a man  makes 
an  affignment,  and  yet  keeps  poflelfion  of  the 
land,  (Ac.  it  (hall  be  adjudged  fraudulent.  F, 

N.  B.  98. 

The  form  of  an  alignment  of  a leafe. 

THIS  indenture , made , &c.  Between  A.  B. 

of,  &c.  of  the  one  part , and  C .D.  of,  &c. 
of  the  other  part.  Whereas  N.  B.  of  &c.  in  and 
by  this  indenture  of  leafe,  bearing  date , &c.  for  the 
confider attorn  therein  mentioned,  did  demife , grant , 
and  to  farn  let  unto  the  faid  A.  B.  All  that  mef- 
fuage  or  tenement,  &c.  Jituate , 8tc.  To  hold  unto 
the  faid  A.  B.  bis  executors,  admini/irators , and  af- 
figns,  for  and  during  the  term  of  one  and  twenty  , 
years , thence  next  and  immediately  enfuing  and fol- 
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lowing,  and  fully  to  be  complete  and  ended ; yield- 
ing and  paying  unto  the  /aid  N.  B.  bis  heirs  and 
ajftgns,  during  the  /aid  term,  the  yearly / rent  or 
fum  of,  See.  at  and  upon  the  days.  See.  and  un- 
der divers  covenants  and  agreements  in  the  faid 
recited  indenture  of  leafe  contained,  as  in  and  by 
the  faid  indenture  may  more  fully  appear.  Now 
this  indenture  witnefleth,  that  the  faid  A.  B. 
for  and  in  conjideration  of  the  fum  of.  See.  to 
him  in  hand  paid  by  the  faid  C.  D.  the  receipt 
whereof  is  hereby  acknowledged , He  the  faid 
A.  B.  Hath  granted,  bargained  and  fold,  ofigned 
and  fet  over,  and  by  tbefe  preftnts  doth  grant, 
bargain,  &c.  unto  the  faid  C.  D.  All  and  fin- 
gular  the  faid  me/fuage  or  tenement , and  premif- 
fes  above-mentioned,  with  the  appurtenances  -,  and 
alfo  all  the  eftate,  right , title,  in  ter  eft,  term  of 
years , claim  and  demand  wbatfoever  of  him  tho 
faid  A.  B.  of,  in  and  to  the  faid  premiffes  above- 
mentioned,  and  of,  in  and  to  every  part  and  par- 
cel thereof  with  the  appurtenances,  together  with 
the  faid  recited  indenture  of  leafe ; To  have  and 
to  hold  the  faid  mejfuage  or  tenement,  and  premif- 
fes  above-mentioned,  and  every  part  and  parcel 
thereof,  with  the  appurtenances , unto  the  faid 
C.  D.  his  executors,  adminiftrators  and  affgns,for 
and  during  all  the  reft  and  ref  due  of  the  faid  term 
of  one  and  twenty  years  above  recited,  which  is 
yet  to  come  and  unexpired-,  under  the  faid  yearly 
rent  of.  See.  payable  to  the  faid  N.  B.  bis  heirs 
and  affigns,  and  by  and  under  all  and  every  the 
covenants,  conditions  and  agreements  in  the  faid 
recited  indenture  of  leafe  mentioned  and  con- 
tained, which  on  the  part  and  behalf  of  the  faid 
A.  B.  bis  executors  and  adminiftrators,  before  the 

making 
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making  of  this  prefcnt  ajfgnment,  Jkould  and 
ought  to  have  been  paid,  obferved  and  perform- 
ed: And  the  Jaid  A.  B.  for  hitnfelf,  his  exe- 
cutors and  adminifl raters,  doth  covenant  and 
grant , to  and  with  the  fa  id  C.  D.  his  execu- 
tors, adminijlratcrs  and  ajfgps,  that  the  [aid  leafe 
and  term  of  twenty- one.  years  hereby  affgned , are 
fill  in  being  and  fubf fling,  not  furrendered , dff- 
charged  or  oiberwife  avoided:  And  alfo,  that  he 
the  faid  C.  I).  his  executors , adminijlratcrs  and 
afflgns , fkall  and  may,  by  and  under  the  rent,  co- 
venants and  conditions  in  the  faid  recited  leafe 
contained,  peaceably  and  quietly  enter  into,  have, 
hold,  occupy,  pofefs  and  enjoy  all  and  fingular 
the  faid  mejfuage , tenement  and  premises  above- 
mentioned,  with  the  appurtenances,  for  and  dur- 
ing the  refl,  refidue  and  remainder  of  the  faid 
term  of  one  and  twenty  years  hereby  granted  and 
affgned,  now  to  come  and  unexpired,  without 
the  let,  trouble,  hindrance,  moleflaticn,  interrup- 
tion and  denial  of  him  the  faid  A.  B.  his 
executors,  adminiflrators  or  ajffgns,  or  of  any 
other  ptrfon  or  perfons,  claiming  or  to  claim, 
by,  from  or  under  him  or  them,  or  any  of  them. 
And  further,  that  he  the  faid  A.  B.  his  exe- 
cutors and  adminiflrators,  fit-all  and  will , at  any 
time  or  times  hereafter , make,  do  or  execute 
all  and  every  fuch  further  and  other  lawful  and 
reafonable  aft  and  efts,  thing  and  things  in  the 
law  whatfoever , for  the  further  and  more  perfeft 
affgning.  and  transferring  of  the  faid  recited  in- 
denture of  leafe  and  premiffes  above-mentioned,  with 
the  appurtenances,  unto  the  faid  C.  D.  his  exe- 
cutors, adminiflrators  and  afflgns,  for  and  during 
all  the  reft  and  refidue  of  the  faid  term  of  twenty- 
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one  years  above  recited,  now  to  come  and  un- 
expired, as  by  the  faid  C.  D.  his  executors,  ad- 
minijlrators  or  affigns , or  his  or  their  counfel 
learned  in  the  law  Jhall  be  reafonably  devifed , 
or  advifed  and  required.  In  witnefs,  &c. 


10.  A will  is  the  declaration  of  a man’s  mind 
and  intent,  as  to  the  difpofition  of  his  lands  or 
goods,  of  what  he  would  have  done  after  his 
death.  The  common  law  calls  that  a will,  when 
lands  and  tenements  are  devifed ; and  where  it 
concerns  chattels  alone,  it  is  termed  a teftament. 
Co.  Lit.  nt. 

In  a will  made  of  goods  there  muft:  be  an  exe- 
Gutor  named;  but  not  of  lands  only,  without 
goods,  for  executors  have  nothing  to  ao  with  the 
freehold.  If  lands  are  given  by  will,  ’tis  called 
a devife,  and  goods  and  chattels  a legacy  ; and  , 
there  is  this  divcrfity  between  lands  and  goods 
given  by  a will,  that  when  lands  are  devifed  in 
fee,  or  for  life,  the  devifee  fhall  enter  without 
any  appointment  of  others:  but  in  cafe  of  goods, 
there  muft  be  the  aftenc  of  the  executor,  &c. 
Where  lands  or  tenements  only  are  devifed  by 
will,  the  will  ought  to  be  proved  in  the  chance- 
ry ; if  of  goods  and  chattels  it  muft  be  done  in 
the  fpiritual  court;  and  a will  both  of  lands  and 
goods  may  be  proved  in  that  court.  Co.  Lit. 
in.  Swinb.  24. 

All  perfons,  who  have  a foie  eftate  in  fee- 
ftmple  of  any  lands,  tenements  or  hereditaments, 
may  give  and  devife  the  fame  by  lafl^  will  and 
teftament,  at  their  free  will  and  pleafure ; fo  as 
fuch  perfons  are  not  feme  coverts,  infants,  per- 
fons Non  fana  memorif,  Uc.  whofc  wills  flhall 

not 
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not  be  good  in  law : and  by  the  Stat.  29  Car.  2.’ 
c.  3,  perpetuated  by  1 Jae.  2.  c.  ij.  f 5.  for 
prevention  of  frauds,  all  devifes  of  lands  or  te- 
nements are  to  be  in  writing,  figned  by  the  de- 
vifor,  or  fome  by  his  exprefs  directions,  in  the 
prefence  of  three  credible  witnefles,  at  leaft; 
and  no  devife  in  writing  fhall  be  revoked,  but 
by  fome  other  will  in  writing,  or  by  cancelling 
the  fame  by  the  teftator  himfelf,  or  by  his  di- 
rection, &c.  And  where  nuncupative  wills,  by 
word  of  mouth,  are  made  for  the  difpofition  of 
chattels  above  30/.  value,  they  mult  be  declared 
in  prefence  of  three  witnefles,  bid  to  bear  wit- 
nefs,  in  the  laft  ficknefs  of  the  party,  Cfc.  and 
the  fubftance  of  them  mult  be  reduced  into 
writing,  within  fix  days  after  the  making,  fc. 
Lands  entailed  are  not  devifeable  by  will  •,  only 
fee-fimple  lands,  and  goods  and  chattels.  32 
H.  8.  c.  1.  29  Car.  2.  c.  3.  3 Rep.  31.  Co, 

Lit.  hi,  1 15- 

The  conftruCtion  of  wills  is  more  favoured  in 
law  than  any  other  deed  or  conveyance,  to  ful- 
fil the  intent  of  the  teftator ; becaufe  the  tefta- 
tor is  fuppofed  to  be  inops  confilii , and  in  a hurry, 
and  a devife  is  not  a. conveyance  by  common 
law,  but  by  the  ftatute : the  devifes  before  the 
ftatute  were  by  cuftom,  and  as  cuftom  enabled 
men  to  difpofe  of  their  eftates  contrary  to  the 
common  law*  fo  it  exempted  this  kind  of 
conveyance  from  the  regularity  and  propriety 
required  in  other  conveyances-,  and  thus  it  came 
to  pafs  that  wills  upon  the  ftatute,  in  imitation 
of  thofe  by  cuftom,  gained  fuch  favourable  con- 
ftruCtion. Words  in  wills  are  always  conftrued 
according  to  the  intention  of  the  parties  that 
make  them,  aa  near  as  can  be  collected  but 
the  words  and  intent  mult  agree  with  the  law 
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and  if  the  words  are  infenfible  and  repugnant, 
they  are  void.  3 Salk.  127,  128.  Co.  Lit,  25. 
Plowd.  162. 

An  infant  makes  his  will  for  lands,  and  when 
of  age  he  declares  it  as  his  will,  yet  it  is  void ; 
but  an  infant  at  fourteen  years  old  may  make  a 
will  of  his  goods  and  chattels.  Although  a 
feme  covert  cannot  regularly  make  any  will; 
the  hufband  may  bind  himfelf  by  covenant  or 
bond  to  permit  his  wife  by  will  to  difpofe  of 
legacies,  and  this  will  be  fuch  an  appoint- 
ment as  he  will  be  bound  to  perform  ; yet  ’tis 
properly  no  will,  nor  ought  to  be  proved  in  the 
fpiritual  court : of  things  in  attion,  or  what  Ihe 
hath  as  her  own  as  executrix,  by  her  hulband’s 
confent,  *tis  faid  fhe  may  make  a will  in  law; 
if  in  other  cafes  fhe  difpofes  of  any  thing  by  the 
agreement  of  the  hufband,  the  property  paffes 
from  him  to  her  legatee,  and  it  is  as  the  gift  of 
hufband.  A perfon,  when  he  makes  his  will, 
ought  not  only  to  have  his  memory  to  anl'wer 
queftions,  but  to  have  perfect  mind  and  memo- 
ry ; and  one  muft  have  as  good  difpofing  me- 
mory when  he  revokes  his  will,  as  when  he 
makes  it : but  if  there  be  any  difagreement  of 
witnefles  therein,  their  teflimony  is  to  be  pre- 
ferred, which  depofe  thac  the  teftator  was  of 
found  memory,  for  the  fupport  of  the  teftament. 
Co.  Lit.  89.  Cro.  Car.  219.  Cro.  Jac.  497, 
Mod.  Rep.  2t  x.  Swinb.  67. 

If  a man  bid  another  make  his  will,  and  be- 
fore it  is  done  he  dies,  the  will  is  not  good: 
though  if  it  be  drawing  up  in  his  prefence,  it 
may  be  good  for  the  devifes  finilhed.  A will  1 
was  made  fince  the  ftatute  29  Car.  2.  by  which 
lands  were  devifed,  but  no  name  fubferibed  to 
it,  being  fealed  in  the  prefence  of  three  witnefTes, 
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was  adjudged  a good  will ; the  will  being  writ- 
ten by  the  party  himfelf,  and  his  name  in  the 
will,  which  was  held  a fufficient  figning : and  a 
will  may  be  good  to  convey  lands,  altho  it  be 
not  fealed;  the  ftarute  of  wills  fpeaking  nothing 
of  fealing.  Plowd.  10,  343.  3 F ev'  l m 2 

Danv.  Abr.  542. 

A teftator  devifed  by  will  all  his  lands,  tene- 
ments and  eftate  whatfoever,  whereof  he  Ibould 
be  poffefied  at  the  time  of  his  death  •,  and  after 
this  he  purchafed  lands,  Is ?c.  and  it  was  held, 
that  a devife  of  perfonal  things  was  good,  tho’ 
the  teftator  had  them  not  at  the  time  of  the 
will;  but  a chattel  real,  as  a leafe  for  years, 
doth  not  pafs:  and  a devife  of  lands  is  not  good, 
if  the  teftator  at  that  time  had  nothing  in  them. 
By  devife  of  all  a man’s  lands  and  tenements, 
all  the  lands  he  hath  in  pofleflion,  and  alfo  in 
reverfion,  do  pafs:  but  where  a perlon,  having 
lands  in  fee,  and  o her  lands  for  years,  deviles 
all  his  lands  and  tenements,  the  fce-fimple  lane* 
only  pafs ; tho’  if  he  hath  only  leafes  for  years, 
by  fuch  devife,  thofe  leafes  {hall  pafs  to  the  de- 
vifee.  Gouljb.  93.  Salk.' 237-  2 Danv- Abr. 

527.  11  Mod.  106,  1 2 1,  i4S.  Bizgtb.  233. 


Holt  750.  ... 

The  devife  of  all  a man’s  inheritance  carries 

a fee-fimple:  alfo  lands  given  to  a perlon  to 
rfifpofe  of  at  pleafure,  makes  a fee.  It  there 
are  no  words  of  inheritance  in  a will,  the  devilee 
hath  no  more  than  an  ettate  during  life : deviie 
of  all  a man’s  eftate,  fc?c.  pafleth  an  eftate  for 
life  only,  not  a fee  by  implication.  So  it  one 
wilis,  that  another  fhall  have  his  lands  in  D.  and 
fays  not  how  long,  (Ac.  But  if  a rnan  deviles 
land  by  will,  paying  20/.  the  devifee  hath  a 
fe»-fimpie,  altho’  the  money  be  not  a hundredth 
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part  of  the  value  of  the  land : and  yet  if  the 
devife  be  to  a perfon,  to  the  intent  that  he  out 
of  the  profits  pay  fo  much  to  one,  and  fo  much 
to  another,  this  is  faid  to  be  but  an  eftate  for  life. 
Hob.  75.  2 Nelf.  Abr.  745,  837.  4 Sbep.  Abr . 

40  Dyer  342.  Bridgm  Rep.  138. 

A devife  to  a man  and  his  heirs  male  makes 
an  eftate-tail  •,  tho’  fuch  a gift  in  any  common 
conveyance  would  be  a fee-fimple,  it  not  being 
faid  of  what  body.  Devife  to  one  who  is  heir 
for  life,  remainder  in  contingency,  &c.  is  good ; 
and  in  thefe  cafes  of  executory  devifes,  the  eftate 
defcends  till  the  contingency  happens:  by  way 
of  future  executory  devife,  a devile  to  an  infant 
in  venire  fa  mere  (hall  take  place.  If  a term  is 
deviled  to  A.  for  life,  wtih  remainder  to  B.  this 
remainder  is  good  by  way  of  executory  devife, 
for  the  refidue  of  the  term.  And  a term  may 
be  devifed  to  one  for  life,  with  remainders  to 
feveral  others  for  life,  when  all  the  perfons 
are  in  ejfe : though  if  the  devife  in  remainder 
be  to  a perfon  for  life,  who  is  not  then  in  be- 
ing, no  limitation  of  a term  may  be  beyond 
fuch  eftate  j as  to  another  and  his  ifiue,  &c. 
Co.  Lit.  27.  Lutw.  798.  T.  Raym.  28,  164. 
Sid.  451. 

Irr  wills  a devife  may  be  to  one,  to  the  ufe 
of  another  ■,  and  the  ufe  fhall  be  executed:  and 
devifes  muft  be  of  a thing,  and  to  a perfon 
certain.  Land  given  to  a man. who  fhall  marry 
my  daughter,  or  to  a man  and  his  children,  &V. 
is  certain  enough : but  a condition  in  a will,  that 
one  fhall  not  marry  fuch  a perfon,  &V.  is  un- 
lawful and  void  : if  a legacy  or  portion  is  given 
to  a woman,  provided  fhe  marries  not  without 
confent  of  another,  it  is  only  in  terrorem-,  un- 
lefis  the  portion  on  fuch  marriage  be  limited 
S over 
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over  to  lome  other  perfon.  A man  devtft-s 
joco/.  to  his  daughter,  if  fhe  attain  21  years, 
or  at  that  age-,  if  Ihe.dies  before,  the  legacy  is 
gone : here  in  calc  the  legacy  had  been,  to  be 
paid  her  at  the  age  of  2 1 , then  it  is  debitum  in 
prafenii  Cr  felvendum  in  futuro , and  her  admi- 
nilirator,  (Sc.  fnall  have  it,  if  fhe  die  before. 
If  where  a legacy  is  given  generally  by  will,  the 
legatee  dies  before  due,  it  is  extinguilhed  : and 
legacies  are  not  recoverable  at  common  law  ; 
but  in  the  Ecclefiaftical  Court,  Chancery,  Cdc. 

2 Leon.  Swinb.  293.  Mod.  Rep.  300.  Lil.  Abr. 
457.  2 VetHr.  34a.' 

The  laft  will  made  by  a man  lhall  ftand  in 
force ; and  there  can  be  but  one  will  to  take  ef- 
fort, though  there  may  be  feveral  codicils  to  a 
will.  If  in  a will  there  are  two  devifes  of  the 
fame  thing,  the  laft  devife  takes  place : and  as 
a latter  will  doth  overthrow  a former  *,  fo  the 
latter  part  of  a will  overthrows  the  former  part 
of  it.  But  where  a devife  6f  lands  was  to  one 
in  fee,  and  in  the  fame  will  the  fame  lands  were 
devited  to  another,  this  ’twas  faid  made  them 
jointenams ; and  if  a devife  is  to  one  perfon  in 
fee,  and  to  another  for  life,  or  years,  both  de- 
viles  may  ftand.  Co.  Lit.  112.  Plowd.  341. 
3 Leon.  11.  See  3 Mod.  204,  207. 

A will  hath  no  force  ’till  after  the  death  of 
the  teftator-,  but  then,  without  any  further 
grant,  livery,  Cjfe.  it  gives  and  transfers  eftates, 
and  alters  the  property  of  lands  and  goods,  as 
effectually  as  any  deed  executed  in  a man’s  life- 
time} and  hereby  difeents  may  be  prevented, 
eftates  in  fee-ftmple,  fee-tail,  for  life,  years,  &c. 

1 

•SeeStra.  Sel.  Caf.  of  Evid.  $9.  & u Mod.  91.  pi.  15. 
contra. 
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may  be  made : and  he  that  takes  lands  by  de- 
Vife,  is  in  the  nature  of  "a  purchafer.  Lit.  167. 

Lands  may  be  releafed  to  one  and  his  heirs  by 
will ; but  a man  cannot  releafe  a debt  or  duty 
by  his  will,  tho*  he  may  give  and  bequeath  it. 
Ventr.  39.  Devifes  of  lands  are  deemed  void 
againft  creditors  upon  fpecialties,  &c.  Stat.  3 
fV.  & M.  t.  14.  perpetuated  by  6 & 7 W.  3. 
€.  14.  , 

A common  will  of  goods  and  lands. 

4 T N the  name  of  God,  Amen.  I A.  B;  of,  6 1c. 

* Jt  gentleman,  being  weak  in  body,  but  of 

* found  mind  and  memory  (blefied  be  God)  do 

* this  day  of,  &c.  in  the  year,  £ Be.  make  and 
4 publilh  this  my  laft  will  and  teftament,  in 
4 manner  following,  (that  is  to  lay,)  Imprimis,  I 
4 give  to  my  fon  T.  B.  the  fum  of,  &c.  Item , 
4 I give  and  bequeath  to  my  daughter  E.  B.  the 
4 fum,  tdc.  Item , J give  to  my  brother  N.  B. 

4 the  fum  of,  (dc.  to  my  After  M.  B.  the  like 
4 fum  of,  tdc.  to  my  grandfon  G.  B.  the  fum, 

4 (dc.  And  to  my  coufin,  cdc.  Item , I give 
4 the  houfe  I hold  by  ieafe  from,  idc.  tttuate 
4 and  lying  in,  £d.c.  which  I now  live  in,  to  my 
4 laid  fon  T.  B.  To  hold  to  him  during  his  life  j 
4 and  after  his  dece*fe,  I give  the  fame  to  my 
4 daughter  E.  B.  during*  the  remainder  of  my 
4 eftatc  and  intereft  therein  : and  all  the  reft  of 
4 mv  lands  and  tenements  whatfoever,  whereof 
4 I fihall  die  feifcd  in  pofleflion,  reverfion  or  re- 
4 mainder,  1 give  to  my  laid  fon  T.  B.  his  heirs 
4 and  alligns  for  ever.  Item , all  the  reft  and 
4 refidue  of  my  goods,  chattels,  and  perfonal 
4 eftate  whatfoever,  I give  to  my  faid  daughter 
4 R.  B.  And  I make,  conftitute  and  ordain 
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1 my  good  friends  Mr.  C.<D.  and  E.  F.  to  be 

* my  executors  in  trull  for  my  faid  daughter 

* E.  B.  and  it  is  my  will,  that  they  fhall  put 
4 out  what  monies  1 have  for  her  ufe,  but  fo 

* as  not  to  be  accountable  for  any  bad  debt  or 
‘ debts,  that  fhall  be  contra&ed  ; and  that  they 
‘ lhail  retain  all  their  charges  and  ex pences 

* whatfoever,  in  relation  to  their  faid  truft  ; 

* alfo  I give  them  five  guineas  a- piece  as 

* tokens  of  my  love  to  them,  and  for  their 

* kindnefs  in  accepting  this  truft.  And  1 ap- 

* point  twenty  pounds,  and  no  more,  to  be  ex- 

* pended' on  my  funeral.  In  witnefs  whereof 

* I the  faid  A.  B.  have  to  this  my  lart  will  and 

* teftament  fet  my  hand  and  leal,  the 

* day  of  in  the  year  of  the 

‘ reign,  ffr.  and  in  the  year  of  our  Lord 

* 1764-’ 

Signed , fealed,  publifhed  and  de- 
clared by  the  faid  tejtator , as 
and  for  bis  lajt  will  and  tejla- 
ment , in  the  prefence  of  us,  who 
at  his  requefl , in  his  prefence  and 
in  the  prefence  of  each  other,  have 
fubferibed  our  names  as  witnejfes 
thereto. 

See  Stat.  25  Geo.  2.  c.  6.  entitled,  * An  a<5t 

* for  avoiding  and  putting  an  end  to  certain 

* doubts  and  queftions  relating  to  the  atteftation 

* of  wills  and  codicils,  concerning  real  eftates, 

* in  that  part  of  Great  Britain  called  England , 

* and  in  his  majefty's  colonies  and  plantations  in 

* America*  whereby  devifees,  creidtors  and  le- 
gatees, are  made  competent  witnefies  to  wills  of 
real  eftates. 

Form 
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Form  of  a will,  with  devife  of  lands,  &c. 
in  the  way  of  fettlement. 

‘ T N the  name  of  God,  Amen.  I A.  B.  of, 

* j.  Z3c.  being  in  good  health,  and  perfeft 
4 memory,  (blefied  be  God  therefore)  do  this 
4 day,  &c.  in  the  fourth  year  of  the  reign  of 
4 the  lord  George  the  Third,  & 'c.  and  in  the 
4 year  of  our'Lord  1764,  make  and  publifh  this 
4 my  laft  will  and  teftament,  in  manner  and 
4 form  following,  (that  is  to  fay:)  Imprimis , I 
4 commend  my  foul  into  the  hands  of  A1- 
4 mighty  God,  Who  gave  it  me;  and  my  body 
4 to  the  earth  from  whence  it  came,  in  hopes 
4 of  a joyful  refurredtion,  through  the  merits  of 
4 my  Saviour  Jesus  Christ;  and  as  for  that 
4 worldly  eftate  wherewith  it  hath  pleafed  God 
4 to  blefs  me,  I difpofe  thereof  as  follows:  Firjl, 
4 I give  to  my  loving  wife  M.  B.  the  fum  of, 
4 &c.  Item,  I give  to  my  fon  H.  B.  the  lum, 
4 fsfe.  Item,  I give  to  my  daughter  F.  B.  the 
4 fum  of,  &c.  Item,  I give  to  my  brother, 
4 &c.  all  payable  within,  idc.  after  my  deceafe. 

4 Item , 1 give  unto  my  faid  wife  M.  B.  All  my 
4 lands  in  the  parilh  of,  &c.  which  are  noc  fet- 
4 tied  upon  her  for  her  jointure  ; To  hold  to  her 
4 during  her  natural  life,  (he  making  no  fpoil, 

* wafte  or  deftrudlion  thereon ; and  from  and 
4 after  her  deceafe,  I give  and  devife  the  fame 

* to  my  faid  fon  H.  B.  for  the  term  of  his  na- 
4 tural  life ; and  after  his  deceafe,  I devife  the 
4 fame  to  my  daughter  F.  B.  during  her  natural 
4 life ; and  after  the  determination  of  that  eftate, 

4 I give  and  devife  the  fame  to  my  loving  bro- 

* thers  R.  B.  and  W.  B.  and  their  heirs,  during 
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* the  life  of  my  faid  daughter  F.  to  the  intent 

* to  preferve  and  fupport  the  contingent  ufes 

* and  remainders  herein  after  limited : but  ne-, 

* verthelefs  in  truft,  to  permit  my  faid  daugh* 

* ter  F.  to  receive  the  rents  and  profits  thereof 

* during  her  life •,  and  from  and  after  her  de» 

* ceafe  then  to  remain  to  the  firft  fon  of  my 

* faid  daughter  F.  and  the  heirs  of  the  body  of 

* fuch  firft  fon  lawfully  ifluing;  and  for  default 

* of  fuch  iflue,  then  to  the  ufe  and  behoof  of 

* the  fecond,  third,  fourth,  fifth',  and  all  and 

* every  other  fon  and  fons  of  my  faid  daughter 

* F.  begotten  •,  the  elder  of  fuch  Ion  and  Ions, 

* and  the  heirs  of  his  body  lawfully  ifluing,  to 

* be  always  preferred,  and  to  take  before  the 

* younger  of  fuch  fons  and  the  heirs  of  his  body ; 

* and  for  default  of  fuch  iffue,  then  to  the  ufe 

* and  behoof  of  all  and  every  the  daughters  of 

* the  body  of  my  faid  daughter  F.  and  the  heirs 

* of  the  body  of  fuch  daughter  and  daughters, 

* as  tenants  in  common,  and  not  as  jointenants* 

* and  for  default  of  fuch  iflue,  then  I give  the 

* fame  to  my  grandfon,  &c.  for  and  during  the 

* term  of  his  natural  life ; and  after  the  deter- 
‘ mination  of  that  eftatr,  then  to  the  ufe  and 

* behoof  of,  &c.  and  their  heirs,  during  his 

* life,  and  in  truft  for  him,  *nd  to  the  intent 

* to  fupport  and  prderve  the  contingent  ufts 

* and  eftates  after- mentioned  a and  after  his  de- 
v»  ceafe,  to  remain  to  his  iflue  in  tail,  in  fuch 

* manner  as  I have  limited  the  fame  to  my  faid 
‘ daughter  F.  and  for  default  of.  Arch  iflue,  then 

* to  remain  to,  &c.  and  the  heirs  male  of  his 

* body  begotten,  fefr.  and  for  default  of  foch 

* iflue,  to  Remain  to  my  right  heirs  for  ever. 

* Item,  I give  to  my  faid  wife,  during  her  life, 
‘ the  ule  of  all  tny  plate  and  houlhold  ftuff. 


• Digitized  by  Google 


Of  Cffatetf,  3nceffa?£f,  Ifjefra,  &c.  *63 

* and  after  her  death  the  fame  to  remain  to, 

* &c.  and  for  prevention  of  any  embezzlement 

* of  the  faid  plate  and  houlhold  goods,  it  is  my 

* will,  and  I do  hereby  diredt,  that  a partial- 

* lar  be  taken  by  my  laid  wife  and  overfeers, 

‘ of  all  my  faid  plate  and  houlhold  goods,  and 

* that  fhe  give  her  covenant  to  my  faid  overfeers, 

* to  leave  the  fame  to  fuch  perfons  as  I have 
‘ hereby  given  the  fame  at  my  death,  (their  rea- 

* fonable  ufage  and  wearing  in  the  mean  time 
‘ excepted.)  I tern , I give  to,  ten  guineas 

* a-piece  to  buy  them  mourning.  Item,  I give 

* to,  &c.  one  guinea  a-piece  to  buy  them 

* rings,  &c.  Item,  I give  to  my  fervant  man 

* and  two  fervant-maids,  that  fhall  be  living 
‘ with  me  at  the  time  of  my  deceafe,  twenty 
‘ pounds  a-piece.  Item , I give  to  the  poor  of 
‘ the  parifli  where  I (hall  die,  the  fum  of  fifty 

* pounds.  Item,  I give  all  the  reft  of  my  goods, 

‘ chattels  and  perfonal  eftate  to  my  laid  wife 

* M.  B.  and  I make  and  ordain  her  my  faid  wife 
‘ foie  executrix  of  this  my  will,  and  my  loving 
‘ brothers,  (Ac.  and  good  friend,  £s?c.  overleers 
‘ thereof,  to  take  care  and  fee  the  fame  per- 
‘ formed,  according  to  my  true  intent  and  mean- 

* ing;  and  for  their  pains  herein,  I give  and  al- 

* lot  to  each  of  them  the  fum  of,  (Ac.  In  wit - 

* nefs  whereof  I the  faid  A.  B.  have  to  the  firft 
‘ Iheet  of  this  my  laft  will  and  teftament,  con- 

* taining  two  Iheets  of  paper,  fet  i^iy  hand,  and 

* to  the  laft  Iheet  thereof  my  hand  and  feal,  the 

* day  and  year  above- written. 

/ 

Signed,  fealed , publifhed  and  A.  F; 

declared  by  the  faid  A.  B. 
as  and  for  bis  laft  will  and 
teftament,  in  the  prefence  of 

S 4 - us 
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us  whofe  names  are  here- 
under written , who  did  each 
of  us  fubferibe  our  names 
as  witneffes  at  bis  requefi , 
and  in  his  prefence , in  the 
room  'where  he  then  was. 

T.  W. 

J.  M. 

M.  T, 

Eftates  in  goods  and  chattels,  with  Come 
things  thereto  relating,  and  how  they  may  be 
released,  I fhall  treat  of  under, 

1.  Bills  of  fale  of  goods. 

2.  Gifts  of  goods  and  chattels. 

3.  Agreements,  contradls  and  covenants, 

4.  Bonds  and  obligations  for  money. 

5.  Letters  of  attorney  to  receive  debts. 

6.  Releafes  of  debts  and  actions,  &c. 

1.  A bill  of  fale  is  an  inflrument  ufed  for 
transferring  the  property  of  goods  and  chatties* 
and  it  can  never  be  without  a confideration. 

A perfon  may  at  any  time  fell  his  goods, 
even  though  an  execution  be  coming  outagainft 
him  •,  unlefs  there  is  a private  truft  between  the 
parties,  and  the  writ  of  execution  is  delivered 
to  the  fherift,  t '3c.  And  where  a bargain  is, 
that  one  fhall  give  fo  much  for  a horfe,  and 
he  gives  one  (hilling  or  a penny  in  earned, 
which  I accept,  this  is  a perfect  fale.  Noy 
Max.  87. 

Where  one  agrees  for  goods  fold,  the  buyer 
mud  not  carry  them  away  before  paid  for * ex- 
cept a day  of  payment  is  allowed  him  by  the 
feller.  The  feller  of  things  is  to  keep  their* 

for 
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for  a reafonable  time,  for  delivery  : but  where 
no  time  is  appointed  for  the  delivery  thereof, 
or  for  payment  of  the  money,  it  is  generally 
implied  that  delivery  be  made  immediately ; 
and  payment  on  the  delivery.  And  on  (ale  of 
goods  in  a (hop,  &V.  the  feller  may  not  bring 
an  adion  for  the  money  agreed,  ’till  the  goods 
are  delivered.  Ncy  87.  3 Salk.  61. 

It  hath  been  held,  that  on  the  fale  of  goods,  if 
earneft  be  given  to  the  feller,  and  part  of  them 
is  taken  away  by  the  buyer,  he  mult  pay  the 
refidue  of  the  money  upon  fetching  away  the 
reft,  becaufe  no  other  time  is  appointed ; and 
the  earned  binds  the  bargain,  and  gives  the 
buyer  a right  to  demand  the  goods,  but  a de-  • 
mand  without  paying  the  money  is  void : and 
if  the  buyer  doth  not  take  away  the  goods,  and 
pay  the  money,  the  feller  ought  to  require  him 
fo  to  do  ■,  and  then  if  he  doth  not  do  the  fame 
in  convenient  time,  the  bargain  and  fale  is  dif- 
folved,  and  the  feller  may  difpofe  of  them  to 
any  other  perfon.  Salk.  113. 

A fale  of  goods  upon  a Sunday,  tho’  in  a fair 
or  market,  will  not  alter  the  property  : and  in 
markets,  all  contrads  for  any  thing  fold  there, 
to  make  them  binding,  are  to  be  made  as  fol- 
lows : The  fale  is  to  be  in  a place  that  is  open, 
and  in  a proper  place  for  fuch  goods ; it  muft 
be  a fale  for  valuable  confideration,  and  the 
buyer  is  not  to  know  that  the  feller  hath  a 
wrongful  pofieflion ; the  fale  not  to  be  fraudu- 
lently betwixt  two,  to  bar  another ; there  is  to 
be  a fale  and  a contrad,  by  perfons  able  to  con- 
trad:,  and  the  fale  may  not  be  in  the  night,  but 
between  fun  and  fun  •,  and  toll  muft  be  paid, 
where  required  by  ftatute,  &V.  Alfo  there  are 
toll- takers  or  book-keepers,  who  enter  the 

names 
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names  of  buyers  and  fellers  of  horfes,  &c.  which 
ere  to  be  rid  or  Hand  in  the  open  fair  or  mar. 
ket  one  hour  \ and  all  the  parties  to  the  con- 
tract muff  be  prefent  with  the  horfc : the  fell- 
ers {hall  likewife  produce  vouchers  of  the  Ip.le 
to  them,  t f?(.  2 Injl.  713.  5 Rep.  83.  Slat. 

2 3 P.  M.  c.  7.  31  Eliz.  1 2.  The  buy- 

ing of  cattle,  corn  and  viCluals,  by  the  way  be- 
fore brought  to  a fair  or  market,  fcfr.  is  called 
foreftalling,  and  punifhable  by  imprifonment, 
lofs  of  goods,  5 fef  6 £.6.  c.  14.  perpe- 

tuated by  13  Eliz.  c.  2 5. 

By  ftatutc,  a contract  for  the  fale  of  goods 
for  10/.  or  upwards,  fhall  not  be  good,  except 
the  buyer  receive  part  of  the  goods  fold  •,  or 
• gives  I'omething  in  earneft  to  bind  the  bargain  i 
or  feme  note  thereof  to  be  made  in  writing, 
ligned  by  the  party  to  be  charged  with  the  con- 
tract, And  where  contracts  are  not  to  be 

performed  in  a year,  they  mi. ft  be  in  writing, 
or  no  aCtion  can  be  brought  On  them  •,  fo  that  a 
contract  for  goods  under  10  4 value,  if  not  to 
be  had  in  a year,  mult  be  in  writing,  or  fhall  be 
void : but  if  no  day  is  fet,  or  the  time  is  un- 
certain, t£c.  they  may  be  good  without.  29 
Car.  2.  c.  3.  perpetuated  by  1 Jac.  2.  c.  17. 
/ 5- 

If  a man  affirms  things  fold  are  of  fuch  a va- 
lue, when  they  are  not,  this  is  not  actionable 
tho’  it  is,  if  he  actually  warrants  them : but 
where  one  warrants  any  thing  fold,  after  the 
time  of  fale,  it  is  not  good ; for  *tis  to  be  at 
the  time  of  the  fale,  to  be  binding.  Cre.  Jae. 
4,  386. 

A perfon  recommending  a ftranger  to  a 
tradefman,  who  thereupon  iells  goods  on  truft: 
tp  fuch  ftranger  i this  by  the  law  of  merchants 

may 
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may  make  the  recommendcr  anfwerable.  Ibid.  i. 

See  Ld.  Raym.  224..  2 Ld.  Raym.  1085.  12 

Mod.  250.  Bac.  Abr.  75,  76. 

The  form  of  a bill  of  fale  f goods. 

* XT'  NOW  all  men  by  thefe  prefents,  that  I 
‘ XV  ■d-  of,  &c-  f°r  and  in  confideration  of 

* the  fum  of,  &c.  to  me  in  hand  paid,  at  and 

* before  the  fealing  and  delivery  hereof,  by  C. 

‘ D.  of,  CsV.  the  receipt  whereof  I do  hereby 

* acknowledge,  Have  bargained  and  fold,  and 

* by  thefe  prefents  do  bargain  and  fell  unto  the 

* faid  C.  D.  all  the  goods,  houlhold-ftuff  and 

* implements  of  houlhold  and  all  other  goods 

* whatfoever,  mentioned  in  the  fchedule  here- 

* unto  annexed,  now  remaining  and  being  in, 

* &c.  To  have  and  to  bold  all  and  lingular  the 

* faid  goods,  houlhold-ftuff  and  implements  of 

* houlhold,  and  every  of  them,  by  thefe  pre- 

* lents,  bargained  and  fold  unto  the  faid  C.  D.  4 

* his  executors,  adminiftrators  and  afTigns  for 

* ever.  And  l the  fatd  A.  B.  for  my  felt,  my  exe- 

* cutors  and  adminiftrators,  all  and  ftngular  the 

* faid  goods,  unto  the  faid  C.  D.  his  executors, 

* adminiftrators  and  aftigns,  againft  me  the  faid 
‘ A.  B.  my  executors,  adminiftrators  and  aft 

* figns,  and  againft  all  and  every  other  perfon 

* and  perlons  whatfoever,  fhall  and  will  warrant 

* and  for  ever  defend  by  thefe  prefents : of  which 

* goods  1 the  faid  A.  B.  have  put  the  faid  C.  D, 

% in  full  pofieflion,  by  delivering  him  one  filvfcr  • 

* tankard,  &c.  at  the  fealing  hereof.  In  wit- 
f nefst  &c. 

2.  A gift  of  goods  is  made  either  by  deed, 
by  word,  or  in  law : »nd  all  goods  and  chat- 

felt 
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tcls  perfonal  may  be  given  without  deed,  except 
in  fome  fpecial  cafes.  Perk.  57. 

But  a general  gift  of  all  a man’s  goods  with- 
out any  exception,  though  this  be  by  deed,  is 
liable  to  fufpicion  as  fraudulent,  to  deceive  cre- 
ditors : and  therefore  whenever  any  gift  fhall  be 
made,  in  fatisfadion  of  a debt,  it  is  good  to  make 
it  in  a publick  manner  before  neighbours ; that 
the  goods  and  chattels  be  appraifed  to  the  value, 
and  the  gift  exprefsly  made  in  fatisfadion  of  the 
debt ; and  that  on  the  gift  of  the  goods  the 
donee  take  pofleffion  of  them,  &c,  4 Rep.  80. 

Hob.  230. 

As  to  gifts  by  word,  if  a man  intending  to 
give  a jewel  to  one,  fay  to  him,  here  I give  you 
my  ring,  with  the  ruby  in  it,  £sfc.  and  with  his 
own  hand  delivers  it  to  the  party,  it  would  be 
a good  gift,  notwithftanding  the  ring  fhould 
bear  any  other  jewel,  being  delivered  by  the  party 
himfelf  to  the  party  to  whom  given.  Here  a 
gift  of  any  thing  without  confideration,  will  be 
good  ■,  but  it  is  revokable  before  the  delivery  to 
the  donee  of  the  thing  given : and  in  cafe  I give 
to  you  one  of  my  horfes  in  my  liable,  there 
you  fhall  have  your  eledion  to  chufe  which  you 
will.  Bac.  Max.  87.  Jenk.  Cent.  109.  Co. 
Lit.  145. 

The  gift  in  law  is  when  a man  is  married  to 
a woman,  the  law  gives  all  the  goods  of  the 
wife  to  the  hulband  by  the  marriage;  and  if  a 
perfon  be  made  executor  of  a will,  on  his  taking 
upon  him  the  executorlhip,  the  law  gives  and 
transfers  the  property  of  the  teftator’s  goods  to 
fuch  executor : though  in  thefe  cafes  it  is  as  it 
were  conditional ; for  the  hufband  is  liable  to 
the  debts  of  the  wife,  and  the  executor  to  the 
debts  of  the  teftator.  Co.  lit.  351, 
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It  is  the  fame  where  one  takes  my  goods  as 
a trefpafTer,  and  I in  adtion  recover  damages  for 
them;  the  law  gives  him  the  property  of  the 
goods,  he  having  paid  for  them.  2 Sbep.  Abr. 
2 66. 


Form  of  a gift  of  goods  and  chattels. 

TO  all  people  to  whom  thefe  prefents  lhall 
come,  I A.  B.  of,  &V.  fend  greeting: 
Know  ye,  that  I the  faid  A.  B.  for  and  in  con- 
fideration  of  natural  affe&ion,  fife,  and  for  di- 
vers other  good  caufes  and  confederations  me 
hereunto  moving,  have  given  and  granted, 
and  by  thefe  prefents  do  give  and  grant  unto 
C.  D.  all  my  blue  damafk-filk  bed,  in  the  bed 
chamber  in  my  houfe  at,  &c.  together  with 
all  the  furniture  of  that  room ; or  all  and  lin- 
gular my  goods,  chattels,  plate,  jewels,  leafes, 
and  perfonal  eftate  whatfoever,  in  whofe  hands, 
cuftody  or  polTeflion  foever  they  be,  within 
the  kingdom  of  Great  Britain,  (except,  &c.) 
To  have,  bold  and  enjoy  all  and  Angular  the 
faid  goods,  chattels,  and  perfonal  eftate  afore- 
faid,  unto  the  faid  C.  D.  his  executors,  admi- 
niftrators  and  alfigns,  to  the  only  proper  ufe 
and  behoof  of  him  the  faid  C.  D.  his  execu- 
tors, adminiftrators  and  afilgns  for  ever.  And 
_I  the  faid  A.  B.  all  and  lingular  the  aforefaid 
* goods,  chattels  and  premifies,  to  the  faid 
C.  D.  his  executors,  adminiftrators  and  aftigns, 
againft  all  perfons  whatfoever,  lhall  and  will 
warrant,  and  for  ever  defend  by  thefe  prefents. 
In  witnjfs,  &ic. 


Livery 
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Livery  and  feifin  indorfed  thereon. 

‘ fi  Emorandum,  the  day,  &c-  and 

* ly£  fcifin  was  delivered  by  the  within  named 
‘ A.  B.  unto  the  faid  C.  D.  of  one  piece  of  plate, 
« &c.  in  the  name  of  all  the  goods  and  chattels 

* within  mentioned,  to  hold  to  him  the  faid  C* 

* D.  his  executors,  adminiftrators  and  afligns 
1 for  ever,  according  to  the  within  written  deed, 
*•  in  the  preience  of 

E F. 

C.  II 

3.  Agreement  is  the  mutual  confent  of  par- 
ties, or  joining  together  of  two  or  more  minds, 
in  any  thing  done  or  to  be  done.  A contract 
is  a bargain  between  two  perfons,  where  one 
thing  is  given  for  another,  which  is  called  quid 
pro  quo  ; and  if  there  be  not  one  thing  for  ano- 
ther, or  fame  conflderation,  it  is  a nude  con- 
tract and  void  in  law.  A covenant  is  an  agree- 
ment made  by  deed  in  writing,  between  two  or 
more,  to  do  or  not  to  do  fome  aft  agreed  upon 
betwixt  them.  Terms  de  In  32,  459- 

Agreements  are  either  executed  already  at  the 
be  cunning,  or  executory,  to  be  performed  /»/«- 
tUro  v and  are  governed  by  the  intention  of  the 
parties : they  ought  to  be  perfect,  full  and  com- 
pete, fo  as  to  be  executed  with  a recompence* 
Of  give  an  aftion  or  other  remedy  for  it.  An 
agreement  without  fatisfatfion  is  as  nothing; 
and  a forced  agreement  of  the  party  is  accounted 
no  agreement  therefore  he  that  did  agree  t© 
the  thing  Hull  not  be  compelled  to  perform  it. 
Plowd.  290.  2 Mod.  8.  Cro.  Cor.  193.  Lit. 

Mr-  An, 
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Any  thing  under  hand  and  feal,  which  im- 
ports an  agreement,  will  amount  to  covenant : 
and  a provifo  by  way  of  agreement  amounts  to 
covenant.  And  a covenant  is  either  in  fa6t,  or 
in  law  : in  fad  is  that  which  is  exprefsly  agreed 
b-tween  the  parties,  and  inferted  in  the  deed  ^ 
and  in  law  is  that  covenant  which  the  law  in- 
tends and  implies,  though  it  be  not  exprefied 
in  words.  A lervant  covenants  and  agrees  to 
ferve  me  a year,  and  I covenant  to  pay  him  a 
fum  of  money  for  it  •,  here  he  may  have  an  ac- 
tion againft  me,  although  he  do  not  ferve  me  ; 
but  then  I may  oblige  him  to  lerve  out  the  time. 
Lev.  155.  Co.  Lit  204. 

A covenant  is  no  duty  'till  broken:  in  co- 
ve iants  the  laft  words,  that  are  general,  (hall 
be  expounded  by  the  firft  words  whiqfi  are  fpe- 
cial  and  particular:  and  if  fome  covenants  in  a 
deed  are  good  and  lawful,  and  others  not ; 
thofe  againlt  law  are  void,  and  the  other  lhall. 
If  and  good.  2 Ventr.  218.  Plozvd.  287.  1 1 

Rep.  2 7. 

There  can  be  articles  of  agreement  made,  to 
be  performed  only  by  the  parties  •,  or  by  them 
and  their  executo.  s,  . wherein  both  of  them 
are  obliged  to  do  fomething,  according  to  the 
matter  agreed  upon. 


The  form  of  an  agreement  between  a majler 
r and  fervant. 

C TT  is  agreed  this  day  of,  in  the  year  of 

• our  Lord  1764,  Between  A.  B.  of,  &c. 
4 efquire,  and  C.  D.  in  manner  following,  viz. 

* that  he  the  faid  A.  B.  ft)  all  and  will  receive 
| the  faid  C.  D.  into  his  houfe  and  fervice,  for 
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* the  term  of  one  whole  year,  from  the  date 
‘ hereof  ; and  provide  for  the  faid  C.  D.  com* 

‘ petent  and  fufficient  meat,  drink,  walhing 

* and  lodging;  and  alfo  pay  and  allow  unto 

* him  the  faid  C.  D.  the  fum  or  wages  of  fix 

* pounds,  he  the  faid  C.  D.  continuing  in  the 

* fervice  of  him  the  faid  A.  B.  during  the  faid 

* term : and  the  faid  C.  D.  covenants  and  agrees 

■ * with  the  faid  A.  B.  that  he  the  faid  C.  D.  (hall 

4 and  will,  for  the  conflderations  aforefaid,  faith- 
4 fully  ferve  him  the  faid  A.  B.  in  the  bufinefs 
*,  and  fervice  of,  ftfc.  for  and  during  the  faid 
4 term  of  one  year,  without  abfenting  from  the 
4 fame,  or  embezzling  any  of  the  money  or 
4 goods  of  the  laid  A.  B.  or  any  ways  difclofing 
4 the  fecretsof  his  faid  matter.  In  wilnefs  where- 
4 of  the  parties  aforefaid  have  hereunto  fet  their 
4 hands,  JsV. 

4.  Bond  or  obligation  is  a deed  in  writing 
obligatory,  whereby  one  doth  bind  himfelf  to 
another,  under  his  hand  and  feal,  to  pay  a fum 
of  money,  or  do  fome  other  aft:  a bond  con- 
tains an  obligation  with  a penalty,  &c.  and  a 
condition,  which  exprefsly  mentions  what  money 
is  to  be  paid,  or  other  thing  to  be  performed, 
and  the  limited  time  for  performance  thereof ; 
for  which  the  obligation  is  peremptorily  binding. 
And  a bond  differs  from  a bill,  which  is  gene- 
rally without  a penalty  or  condition,  tho’  a bill 
may  be  obligatory.  Co.  Lit.  172. 

A bond  or  obligation  may  be  made  from  one 
to  one,  or  two,  three  or  more;  <or  be  from  two 
perfons  or  more,  to  one,  two,  three,  If  a 

bond  hath  not  a date,  or  hath  a falfe  or  impoffi- 
ble  date,  if  it  be  fealed  and  delivered,  it  is  a good 
obligation  from  the  delivery : and  if  one  binds 
& * himielf 
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himfclf  to  pay  twenty  pounds,  but  doth  not  fay 
when  it  fhall  be  paid,  the  bond  is  good,  and 
money  due  prefently.  Alfo  in  calc  A.  binds 
himfclf  to  B.  in  thi'ty  pounds  to  be  paid  to  A. 
whereas  it  fliould  be  to  B.  the  obligation  will  be 
good,  and  the  folvendum  -void.  2 Rep.  5.  Co. 

Lit.  108,  2cq.  3 Lev.  21,  137. 

All  conditions  of  bonds  tnuft  be  to  do  things 
lawful  and  poffible:  and  when  the  matter  or 
thing  to  be  done,  or  not  to  be  done  by  a condi- 
tion, is  unlawful  or  impoffible  j or  tne  condi- 
tion is  repugnant,  infenfible  or  incertain,  the 
condition  is  void,  and  in  fome  cafes  the  obliga- 
tion likewife.  And  if  a thing  be  poffible  at  the 
time  of  making  the  obligation,  and  afterwards 
becomes  impoffible  by  the  a£t  of  God,  or  of  the 
law,  or  of  the  obligee,  the  obligation  is  dif- 
charged  : but  fometimes  an  obligation  may  re- 
main fingle,  where  a condition  is  impoffible,  (Ac. 
and  if  money  be  not  paid  according  to  the  con- 
dition, the  obligation  becomes  fingle.  10  Rep. 

120.  Dy.  51.  Cro.  Eliz.  780.  2 Li!.  Abr. 

252. 

A condition  of  a bond  to  do  any*  aft  evil  in 
itfelf,  is  void:  bonds  made  by  infants,  feme 
coverts,  (Ac.  are  not  good  •,  and  if  made  by  wo- 
men, where  prevailed  upon  by  flattery,  (Ac.  they 
may  be  relieved  in  chancery.  Obligations  by 
durefs  are  void ; fo  are  bonds  concerning  buy- 
ing and  felling  offices;  made  to  avoid  the  debt 
or  duty  of  others,  by  fraud  ; obtained  by  gam- 
ing, (Ac.  by  divers  llacutes.  1 Rich.  2.  c.  13. 

5 (A  6 Ed.  6.  c.  i 6.  13  El.  c.  5.  perpetuated 

by  29  EL.  c.  5.  16  Car.  2.  c.  7.  Lutw.  180, 

484,  487.  2 Mod.  54,  279.  Salk.  344.  Skin. 

572.  % Mod.  57,  187.  to  Mod.  336,  337. 

T 12'  Med. 
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12  Med.  3,  336,  540.  2 Ld.  Raym.  1034, 

1035.  iS'/rtf.  455.  2 Stra.  1 1 50.  Com.  Rep. 

4.  Slat.  9 /fa//,  r.  74.  2 S/ra.  1048,  124.9. 

2 Geo.  2.  c.  28.  ioGw.  2.  r.  19,  22.  1 2 Geo. 

2.  c.  28.  13  Geo.  2.  c.  19.  18  Go?.  7.  r.  34. 

25  Geo.  2.  c.  36.  perpetuated  by  28  Geo.  2.  c. 
1 9.  30  Geo.  2.  c.  24. 

And  bonds  made  for  more  than  5 /.  per  Cent, 
per  Annum  intereft,  are  void  as  ufurious  ; and  the 
receiver  {hall  forfeit  treble  the  value  of  the  mo- 
ney lent.  But  it  is  not  ufury  if  the  intereft  be 
higher,  where  poflibly  both  principal  and  inte- 
reft: are  in  danger,  upon  a contingency,  or  cafu- 
alty ; or  if  there  is  a hazard  that  one  may  have 
lefs  than  his  principal:  and  if  a perfon  fecure 
both  intereft  and  principal,  if  it  be  at  the  will 
of  the  party  who  is  to  pay ; it  is  no  ufury.  bo 
where  a man  is  to  pay  a large  fum  by  way  of 
penalty,  and  in  lieu  of  damages,  for  non-pay- 
ment of  the  principal  debt ; when  he  might  re,- 
pay  the  principal  at  the  time  agreed,  and  avoid 
the  penalty,  isc.  Stat.  12  Ann.  c.  10.  2 Inji. 

89.  Cro.  Jac.  268,  677.  Show.  Rep.  8.  Lut.  273. 

A bill  obligatory  written  in  a book,  with  the 
party’s  hand  and  feal  to  it,  is  good  : and  if  a 
bill  runs,  I have  received  of  A.  B.  the  fum  of 
twenty  pounds,  which  I promife  to  pay,  fcfc.  Or, 
I owe  to  him  20  /.  or  had  of  him  that  fum,  to 
be  paid  at,  (dc.  or  if  the  bill  be,  I lhall  pay  to 
C.  D.  to l.  l£c.  thefe  and  the  like  are  good  bills. 
Cro.  Eliz.  613.  2 Rol.  Abr.  146. 
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A common  bond  from  qpe  perfon  to  one. 

* T/r  NOW  all  men  by  thefe  prefents, 

* That  I A.  B.  of  the  parifh  of,  (Ac. 

* in  the  county  of  S.  gentleman,  am  held 
‘ and  firmly  bound  to  C.  D.  of,  (Ac.  in  the; 
‘ county  aforefaid,  efquire,  in  one  hundred 

* pounds  of  good  and  lawful  money  of 

* Great  Britain , to  be  paid  to  the  faid  C.  D. 

* or  to  his  certain  attorney,  his  executors, 

* adminiftrators  or  afligns;  for  which  pay- 

* ment,  well  and  truly  to  be  made,  1 bind 

* myfelf,  my  heirs,  executors  and  adminif- 
‘ trators,  firmly  by  thefe  prefents,  fealed 

* with  my  feal : dated  this  day  of,  (Ac.  in 

* the  eighteenth  year  of  the  reign  of  our  fo- 
‘ vereign  lord  George  the  Third,  by  the 

* grace  of  God,  of  Great  Britain , France , 

* and  Ireland, , king,  defender  of  the  faith, 

* (Ac.  and  in  the  year  of  our  Lord  one 
‘ thoufand  feven  hundred  and  feventy-eight. 

* The  condition  of  this  obligation  is  fuch, 
That  if  the  above  bound  A . B.  his  heirs,  exe- 
cutors or  adminiftrators,  (hall  and  do  well  and 
truly  pay,  or  caufe  to  be  paid,  unto  the  above 
named  C.  D.  his  executors,  adminiftrators  or 
aftigns,  the  full  fum  of  fifty-two  pounds  and 
ten  fhillings  of  lawful  money  of  Great  Bri- 
tain, on  the  day  of,  (Ac.  next  enfuing  the  date 
hereof;  or  which  will  be  in  the  year,  (Ac.  then 
this  obligation  (hall  be  void,  or  elle  it  ihall 
remain  in  full  force  and  virtue.’ 

Sealed  and  delivered  in 
the  prefence  of 

T 2 


Form 
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Form  of  a barv^rom  two  perfons  to  one. 

4 XT' NOW  all  men  by  thefe  prefents, 

4 That  we  A.  B.  of,  t£c.  and  C.  D. 

* of,  &c.  in  the  county,  &c.  are  held  and 
4 firmly  bound  to  E.  F.  of,  &V.  gentleman, 

4 in  fifty  pounds  of  good  and  lawful  money 
4 of  Great  Britain , to  be  paid  to  the  faid 
4 E.  F.  or  to  his  certain  attorney,  his  exe- 
4 cutors,  adminiftrators  or  afiigns;  and  for 
4 which  payment  to  be  well  and  truly  made, 

* we  bind  ourfclves,  and  each  of  us  by  him- 
4 felf,  for  and  in  the  whole,  our  heirs,  exe- 
4 cutors  and  adminiftrators,  and  of  each  of 
4 us,  firmly  by  thefe  prefents,  fealed  with 
4 our  feals.  Dated  the  day  of,  &c.  in  the 
4 year  of  the  reign  of  the  lord  George  the 
4 Third,  by  the  grace  of  God  of  Great  Bri- 
4 tain , France , and  Ireland,  king,  defender 
4 of  the  faith,  &c.  the  feventeenth,  and  in 
4 the  year  of  our  Lord  1777. 

4 The  condition  of  this  obligation  is  fuch, 

4 That  if  the  above  bound  A.  B.  and  C.  D.  or 
4 either  of  them,  their  or  either  of  their  heirs, 
4 executors  or  adminiftrators,  do  and  fhall  well 
4 and  truly  pay  or  caule  to  be  paid  unto  the 
4 above-named  E.  F.  his  executors,  adminiftra- 
4 tors  or  aftigns,  the  full  fum  of  twenty-fix 
4 pounds  and  five  {hillings,  of  good  and  lawful 
4 money  of  Great  Britain,  on  or  before  the  day, 
4 6?*.  which  will  be  in  the  year  of  our  Lord 
* one  thoufand  feven  hundred  and  feventy-eighr, 
4 without  fraud  or  covin  : (or  if  the  faid  A.  B , 

4 and  C D.  ts  c.  do  well  and  truly  pay  to  the  faid 

5 E.  F-Gc.  the  full  fum  of  twenty-five  pounds, 

* . s 4 5 with 
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' frith  intereft  for  the  fame,  after  the  rate  of 
‘ five  pounds  per  centum  per  annum , or  with  la\v- 

* ful  intereft,  on  the  day  of,  £sV.)  then  this  obli- 

* gation  to  be  void,  or  elfe  to  remain  in  full 
‘ force.* 

The  form  of  a penal  bill  for  payment  of 
money. 

* Tf  NOW  all  men  by  thefe  prefents,  That  I 

* B.  of,  &c.  do  owe  unto  C.  D.  of,  &c. 
4 gentleman,  the  fum  of  one  hundred  pounds, 
‘ of  lawful  Britijh  money,  to  be  paid  unto  the 

* faid  C.  D.  his  executors,  adminiftrators  or  af- 

‘ figns,  on,  &c.  next  enfuing  the  date  hereof ; 
‘ for  which  payment,  well  and  truly  to  be  made, 
4 I bind  rnyfelf,  my  heirs,  executors  and  admi- 
4 niftrators,  to  the  faid  C.D.  his  executors,  ad- 
4 miniftrators  and  aftigns,  in  the  penalty  of  two 
4 hundred  pounds,  firmly  by  thefe  prefents.  In 
4 witnefs,  &c.’  • < 

Form  of  a fngle  bill  for  money , 

4 T T NOW  all  men  by  thefe  prefents,  That 
4 _t\^  I A . B.  of,  do  owe  and  am  indebted 
4 to  C.  D.  of,  &c.  in  the  fum  of  thirty  pounds 

* of  lawful  money  of  Great  Britain , which  I pro- 
4 mife  to  pay  unto  the  faid  C.  D.  his  executors, 
4 adminiftrators  or  afllgns,  at  or  upon  the  day 
4 of,  &c.  next  enfuing  the  date  of  thefe  prefents. 
4 In  witnefs  whereof  1 have  hereunto  let  my 
4 hand  and  feal  the  tenth  day  of  Oftober,  Anno 
4 Dorn.  1778/ 

5.  A letter  of  attorney  is  a writing  autho- 
rizing an  attorney  to  do  any  lawful  aft  for  an- 
T 3 other 
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other ; in  like  manner  as  the  party  authorizing 
might  do  the  fame.  And  what  a man  may  do 
by  himfelf,  he  may  generally  do  by  another  per- 
fon.  fVeJl.  Symb  par.  i. 

The  nature  of  this  inllrument  is  to  give  the 
attorney  the  full  power  and  authority  of  the 
maker,  to  accompli (h  the  aft  intended  to  be  per- 
formed: and  fometimes  thefe  writings  are  revo- 
cable, and  fometimes  not  fo;  but  when  they 
are  revocable,  it  is  ufually  a bare  authority  only ; 
and  they  are  irrevocable  when  debts,  i$c.  are 
afligned  to  another,  in  which  cafe  that  word  is 
inferted.  Plowd.  475. 

In  cafes  of  common  letters  of  attorney,  the 
power  given  mult  be  ftriflly  purfued,  or  the 
a<5t  of  the  attorney  {hall  be  void  j and  a man 
may  limit  his  authority  as  (Iridtly  as  he  pleafcs. 
If  the  attorney  does  lefs  than  the  authority  men- 
tions, it  is  void  •,  but  if  he  doth  more,  it  may  be 
good  for  fo  much  as  he  hath  power  to  do:  and 
notwithftanding  the  ancient  opinions  for  purfu- 
ing  authorities  with  great  ftridnefs  •,  yet  in  cafe 
of  delivering  livery  and  (eifin  of  lands,  they 
have  been  always  favourably  expounded  of  latter 
times  *,  unlel's  where  it  hath  appeared  that  the 
attorney’s  power  was  not  followed  at  all.  Co. 
Lit.  258.  2 Mod.  79. 

Letters  of  attorney  are  either  general  or  fpe- 
cial-,  and  faicl  to  be  revocable  in  their  nature, 
tho’  they  are  otherwife  made  : and  by  the  death 
of  the  party  giving  it,  the  power  given  by  letter 
•f  attorney  generally  determines.  8 Rep.  82. 
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The  form  of  a general  letter  of  attorney  (o 
receive  and  recover  debts. 

* T7'  NOW  all  men  by  thefe  prefents,  Th,ft 

* I A.  B.  of,  &c.  for  divers  good  caults 

* and  confiderations  me  hereunto  moving,  have 

* made,  ordained,  authorized  and  appointed,  and 

* by  thefe  prefents  do  make,  ordain,  authorize 
‘ and  appoint  C.  D.  of,  &c.  my  true  and  lawful 

* attorney,  for  me,  and  in  my  name,  and  to  my 
‘ ufe,  to  afk,  demand,  fue  for,  recover  and  re- 
‘ ceiveof  E.  F.  of,  £sV.  all  fuch  fum  and  l'ums 
‘ of  money,  debts  and  duties  whatfoever,  which 
‘ now  are  due  and  owing  unto  me  the  faid  A.  B. 

* by  and  from  the  faid  E.  F.  And  to  have,  ufe 

* and  take  all  lawful  ways  and  means  in  my 
‘ name  or  otherwife,  for  recovery  thereof,  by 

* attachment,  arreft,  dill  refs  or  otherwife,  and 
‘ tq.  agree  and  compound  for  the  fame,  and  ac- 
1 quittances,  cr  other  difehargrs  tor  the  fame,  for 
‘ me  and  in  my  name  to  make,  leal  and  deliver  j 

* and  to  do  all  other  lawful  afts  and  things 

* whatfoever,  concerning  the  premifies,  as  fully 

* in  every  refpedt  as  I mylelf  might  or  could  do, 

* if  I were  perfonally  present;  and  attornies  one 

* or  more  under  him,  for  the  purpoles  aforefaid, 
‘ to  make,  and  at  his  plealure  to  revoke : ratify- 

* ing  and  allowing  all  and  whatfoever  my  faid 

* attorney  ihall  in  my  name  lawfully  do,  or  caufe 

* to  be  done  in  and  about  the  premises,  by  virtue 

* of  thefe  prefents.  In  witnefs , &c.’ 
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*Tbc  form  of  a letter  of  attorney  to  receive 
rents,  and  take  difrejjis. 

‘ l^NOW  all  men,  £sV.  That  I A.B.  of,  idc, 

* JT\.  have  made,  ordained,  conflituted  and  ap- 

* pointed,  and  by  thcfe  prefents  do  make,  tdc. 

* C.  D.  of,  &c.  my  lawful  attorney,  for  me  and 

* in  my  name,  and  for  my  ufe,  to  afk,  demand 

* and  receive  of  and  from  E.  F.  G.  H.  I.  K.  &c. 

* all  fuch  rents  and  arrearages  of  rents  which 

* now  are,  or  hereafter  (hall  grow  due,  from  thp 

* faid  E.  F.  G.  H.  1.  K.  &c.  or  either  or  any  of 

* them,  of  and  for  all  thofe  my  mtfluages  and 

* lands  at,  &c.  and  upon  receipt  thereof,  to 

* give  acquittances,  or  other  difchnrges  for  the 

* fame  ; and  in  default  of  payment  of  the  faid 
‘ rents,  or  any  part  thereof,  to  my  faid  attorney, 

* 1 do  hereby  authorize  and  impower  him  my 

* faid  attorney,  into  and  upon  the  faid  lands  and 

* premifles  to  enter  and  diftrain,  and  the  diltrefs 

* and  diftreffes  there  found  and  taken,  to  dif- 

* pofe  of  according  to  law,  for  the  fpeedy  reco- 

* vering  and  obtaining  my  fiid  rents  and  arrears, 

* or  otherwife  to  proceed  by  a&ion  of  debt  lor 

* the  recovery  of  the  fame,  as  to  him  my  laid 

* attorney  fhall  be  thought  fit*,  hereby  ratifying 
% and  confirming  all  and  whatlbever  he  fhall  dp 

* in  the  pi  unifies.  In  w'.tnefs,  &c. 


Fora 
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Form  of  a feaman's  letter  of  attorney. 

4 1 £ N O’W  all  men,  &c.  that  I A.  B.  of, 

* &c.  mariner,  have  made,  ordained, 
( conftituted  and  appointed,  and  by  thefe  pre- 

* fents  do  m.'ke,  &c.  my  loving  wife  M.  B. 
‘ my  lawful  attorney,  for  me  and  in  my  name, 

* and  for  my  ufe,  to  afk,  demand  and  receive 

* of  and  from  all  and  every  perfon  and  perlons 

* whatfoever,  as  well  all  fuch  fum  and  fums  of 
‘ money  as  now  are,  or  which  (hall  Sor  may  at 

* any  time  hereafter  become  due  and  owing  to 

* me  for  wages  from  the  (hip,  feV,  or  any  other 

* (hip  or  (hips,  to  whom  I now  do  or  may  be- 

* long;  as  alfo  all  other  monies  now  due,  or  to 

* become  due  and  owing  to  me  by  any  other 

* ways  or  means  whatfoever.  And  upon  non- 

* payment  thereof,  the  faid  perfon  or  perfons,  his, 

* her  or  their  executors  or  adminiftrators,  forme 
‘ and  in  my  name  to  Cue,  arreft,  imprifon,  im- 

* plead  and  profecute  for  the  fame,  and  upon 

* fuch  fuit  to  proceed  to  judgment  and  execu- 
‘ tion ; and  thereupon  the  faid  perfon  and  per-' 
*;  fons,  their  or  either  of  their  executors  and 

* adminiftrators,  in  prilon  to  hold,  detain  and 

* keep  until  payment  thereof  be  made  with  all 

* cofts  and  damages  fuftained  by  occafion  of 

* the  detaining  the  fame:  and  on  payment 
‘ thereof,  the  faid  perfon  or  perfons,  their  exe- 

* cutors  and  adminiftrators,  forth  of  prifon  to 
4 difeharge,  and  acquittances  for  the  fame,  or 
‘ any  part  thereof,  for  me  and  in  my  name  to 

* make,  feal  and  deliver ; and  alfo  to  do,  per- 

* form  and  execute  all  and  every  other  lawful 

* and  reafonable  a£te  and  things  whatfoever,  for 
f the  obtaining  and  reteafing  of  the  fame,  as 

‘ fhall 
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fhall  be  needful  and  necefiary  to  be  done ; 
giving  and  by  thefe  prefents  granting  unto  my 
laid  attorney  my  full  and  abfolute  power  in 
the  premises,  and  ratifying  and  holding  firm 
'*  all  and  whatsoever  my  laid  attorney  (hall  law- 

* fully  do,  or  caufe  to  be  done,  in  or  about  the 

* premises,  by  virtue  of  thefe  prefents.  In 

* witnefs,  Stc.’ 

Note-,  it  was  ufual  at  the  end  of  a fai lot’s 
letter  of  attorney  to  add  his  will,  but  now  4 No 

* will  of  any  feaman  contained  in  the  fame  in- 

* ftrument,  paper  or  parchment,  with  a letter 

* of  attorney,  (hall  be  good  in  lav/.  Slat.  9 £3* 
10  Will.  3.  c.  4».  /.  6.  And  further,  that 

* No  letter  of  attorney  made  by  any  inferior 

* officer  or  feaman  in  the  fervice  of  his  majefty, 
4 or  by  the  executors  or  adminiftrators  of  any 
4 fuch  officer  or  feaman,  to  impower  any  per- 

* fon  to  receive  any  wages  or  allowances  of 

* money  due  for  fuch  fervice,  (hall  be  good, 

* unlefs  fuch  letter  of  attorney  be  declared  to  be 
« revocable  by  the  exprefs  words  thereof;  and 
4 unlefs  fuch  letter  of  attorney,  if  made  by  any 
1 fuch  officer  or  feaman  then  in  the  fervice  of 
« his  majefty,  be  figned  before  and  attefted  by 

* the  captain  or  commander,  and  one  other  of 
4 the  figning  officers  of  the  fhip  to  which  fuch 
4 inferior  officer  or  feaman  belongs,  or  by  the 
4 clerk  of  the  cheque  at  fome  of  the  dock- 

* yards ; and  unlefs  fuch  letter  of  attorney, 
4 if  made  by  any  officer  or  feaman  dif- 

* charged  from  the  fervice  of  his  majefty,  be 
4 figned  before  and  attefted  by  the  mayor  or 

* chief  magi'ftrate  of  the  town  or  place  where 

* fuch  officer  or  feaman  then  refides ; or  if 
4 made  by  the  executors  or  adtniniftracors  of  any 

- 4 fuch 
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* fuch  officer  or  feaman,  unlefs  fuch  letter  of 

* attorney  be  figned  before  and  attefted  by  the 
‘ minifter  and  churchwardens  (or  in  Scotland 
« by  the  miniller  and  two  elders)  of  the  parifh 

* where  fuch  executors  or  adminiftrators  refpec- 

* tively  refidi.’  Slat.  31  Geo.  2.  c.  to.  fe£l.  21. 

6.  Rcleafe  is  an  inftrurrent  extending  not 

only  to  the  giving  up  or  difcharging  a right  in 
lands,  Es?r.  but  alio  to  goods  and  chattels,  and 
the  releafing  debts,  duties  and  a&ions.  Lit. 
49*- 

Releafes  are  likewife  exprefs  by  deed,  or  im- 
plied by  law  ; as  when  an  obligee  in  a bond 
makes  the  obligor  executor,  or  a feme  obligee 
takes  the  obligor  to  hulband,  &c.  thefe  are  re- 
leafes in  law.  A releafe  by  deed  of  a right  or 
a&ion  may  not  be  for  a time;  if  made  but  for 
an  hour,  it  will  be  good  for  ever : and  a man 
cannot  releafe  a perfonal  thing  upon  condition, 
but  the  condition  will  be  void,  and  the  releafe 
enure  to  him  who  made  it  for  ever.  If  a duty  be 
uncertain  at  firft,  to  be  made  certain  after,  be- 
ing in  the  mean  time  but  a mere  poflibility,  it 
can’t  be  releafed  : but  a duty  certain  may  be  re- 
leafed before  the  performance  of  it.  Co.  Lit. 
264.  2 Rep.  136.  10  Rep.  11.  Cro.  El.  § 80. 

All  debts  and  duties  may  be  releafed,  before 
or  after  due,  by  apt  words.  A releafe  of  all 
manner  of  aftions  bars  and  difeharges  all  real, 
perfonal  and  mixt  adtions,  fubfifting  at  the  time 
of  the  releafe,  and  bonds,  ftatutes,  fcfc.  But 
not  executions  or  writs  of  error ; tho’  a releafe 
of  all  fuits,  will  be  a bar  fo  an  execution : the 
releafe  of  all  aftions  may  not  difeharge  a cove- 
nant before  broken;  but  by  releafe  of  covenants, 
a covenant  not  broken  may  be  releafed.  Releafe 
of  all  quarrels,  &c.  amounts  to  a releafe  of  all 

a&ions. 
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ad  ions.  Lit.  406.  Co.  Lit.  285,  292.  ifr/1. 
1 12.  4 Rep.  63. 

By  a releafe  of  all  debts,  debts  upon  fpecial- 
ties,  executions,  (Ac.  are  difcharged  : and  a re* 
leafe  of  all  duties  difcharges  all  perfonal  adtions, 
judgments,  executions  and  obligations ; but  re- 
leafe of  all  dues  will  not  bar  a writ  of  account, 
there  being  nothing  due  before  account  made 
up.  A releafe  of  all  adions  may  be  a good  bar 
in  account.  By  releafe  of  all  demands,  all  rights 
and  titles  to  lands,  conditions  before  broken  or 
after,  covenants  broken,  rents,  annuities,  debts, 
duties,  contrads,  obligations,  recognizances, 
ftatutes,  judgments,  executions,  (Ac.  all  man- 
ner of  adions  real  and  perlonal,  are  barred  and 
difcharged ; for  this  is  the  beft  releafe  of  all, 
and  includes  in  it  moft  of  the  others.  2 Rol. 
Air.  404.  Co.  Lit.  291.  8 Rep.  153.  By. 

56- 

The  releafe  of  all  demands,  altho’  fo  exten- 
five,  is  no  bar  in  a writ  of  error,  to  reverfe  an 
outlawry,  nothing  being  demanded  by  fuch 
writ : it  mull  be  releafed  by  fpecial  words.-  A 
future  ad  may  not  be  releafed  by  releafe  of  all 
demands;  and  a releafe  before  any  rent  due,  of 
all  demands  that  the  relcflor  had  or  fhould  have 
againft  the  rcleffee,  hath  been  adjudged  net  to 
releafe  the  accruing  rent.  An  obligation  fubfe- 
quent  is  not  difcharged  or  avoided  by  this  re- 
leafe: though  where  a man  is  bound  in  a bond 
to  pay  money  at  a time  to  come,  a releafe  before 
will  be  a good  bar ; as  it  is  a debt  prefently, 
though  payable  afterwards.  8 Rep.  152.  Co. 
Lit.  291.  Lev.  99.  2 Lev.  210. 

A releafe  to  one  perfon,  where  there  are  fe- 
veral  jointly  bound,  (Ac.  difcharges  the  others : 
and  an  acknowledgment  under  hand  and  feal 

that 
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tliat  a debt  is  fatisficd,  is  a good  releafe  of  fuch 
debt,  2 Rol.  Abr.  410.  9 Rep.  52. 

r 

F erm  of  a releafe  of  perfonal  aftions. 

JZ  N O W ail  men  by  thefe  prefents,  That 

* 1^-  B-  of,  &V.  have  remifed,  . releafed 
c and  quit-claimed,  and  by  thele  prefents  do  for 

* me5  my  heirs,  executors  and  adminiftrators, 

* and  every  of  them,  remife,  releafe,  and  for 

* ever  quit-claim  unto  C.  D.  of,  fdc.  his  heirs, 

* executors  and  adminiftrators,  and  every  of 

* them,  all  and  all  manner  of  perfonal  aftions, 

‘ fuits,  debts,  duties,  fum  and  fums  of  money, 

‘ claims  and  demands  perfonal  whatfoever,  from 

* the  beginning  of  the  world  until  the  day  of  the 
‘_dace  hereof.  In  Witnefs , &c.’ 

Fhe  form  of  a general  releafe  of  all  de- 
mands. 

* Y7~  NOW  all  men  by  thefe  prefents,  That  I 
‘ A.  B.  of,  (dc.  hare  remifed,  releafed, 

* and  for  ever  quit-claimed,  and  by  thefe  pre- 

* fonts  do,  for  me,  my  heirs,  executors  and  ad- 

* miniftrators,  remife,  releafe,  and  for  ever 
‘ quit-claim  unto  C.  D.  of,  his  heirs,  exe- 

* cutors  and  adminiftrators,  all  and  all  manner 
‘ of  action  and  adlions,  caufe  and  caufes  of  ac- 

* tion  and  actions,  fuits,  bills,  bonds,  writings, 

‘ obligations,  debts,  dues,  duties,  reckonings, 

* accounts,  fum  and  fums  of  money,  judgments, 

* executions,  extents,  quarrels,  controverfies, 

* trefpaffe3,  damages  and  demands  whatfoeyer, 

* both  at  law  and  in  equity,  or  otherwife  what- 

* foever,  which  againft  him  the  faid  C.  D.  I ever 

* had. 
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‘ had,  now  have,  or  which  I,  my  heirs,  exe- 
‘ cutors  and  adminiftrators,  (hall  or  may  haye, 

* claim,  challenge  or  demand,  for  or  by  reafon 

* or  means  of  any  a £t,  matter,  caufe  or  thing, 

* from  the  beginning  of  the  world  to  the 

* day  of  the  /late  of  thefe  prefents.  In  fVit- 
, nefs,  &c.’ 

I now  come  to  T mures  and  holdings  of  lands, 
by  the  common  law,  which  are, 

j.  In  fee-fimple.  *ar5-  Ir»  dower. 

2.  In  fee-tail.  I n\  6-  For  term  of  life. 

2.  In  tail,  after  pof-  > Ej  7.  For  term  of  years. 

Ability  of  iffue.  \ ~ / 8.  At  will,  &c. 

4.  By  the  curtefy,  * ^ 

« 

1.  Tenant  in  fee-fimple  is,  where  one  hath 
lands  and  tenements  of  inheritance,  to  hold  to 
him  and  his  heirs  for  ever : to  have  fee  is  to 
have  an  inheritance-,  and  to  have  fee-fimple  im- 
plies, that  it  is  without  limitation  to  what  heirs  ; 
but  to  heirs  generally.  And  a man  cannot  have 
a greater  eftate.  Co.  Lit.  1,  2. 

The  word  Heirs  makes  the  inheritance:  and 
an  eftate  granted,  to  hold  to  a man  for  ever,  or 
to  him  and  his  affigns  for  ever,  is  only  for  life, 
the  words  his  heirs  being  wanting.  A gift  to  one 
and  his  children,  and  their  heirs,  is  a fee  fim- 

Ele  to  all  jointly  that  are  alivee  though  if  lands 
e given  to  a man  and  his  heirs,  in  the  Angular 
number,  it  is  but  for  life;  and  the  heir  cannot 
take  by  difeent,  he  being  but  one,  and  therefore 
fhali  take  nothing.  Where  lands  are  given  or 
^ranted  to  a man  and  his  fucceffors,  this  creates 
no  fee-fimple;  except  it  be  to  a corporation, 
when  it  doth.  Co.  Lit . 8,9.  . •,  . .. 

3 'A  fee- 


. Digitized  by  Google 


©f  Cftr.tcs,  3ncefto^»  &c.  *87 

A fee-fimple  determinable  upon  a contingency 
is  a fee  to  all  intents  ; tho’  not  fo  durable  as  an 
abfolute  fee  : and  there  are  faid  to  be  three  forts 
of  fee-fimple  : fee  abfolute  to  a man  and  his 
heirs  for  ever : fee  fimple  conditional,  when  the 
efiate  is  defeafible  by  not  performing  a condi- 
tion ; and  a qualified  fee,  which  may  be  defeat- 
ed by  a limitation,  &c.  But  a fee  conditional  or 
qualified  are  not  properly  fee-fimple.  A rent 
or  annuity  is  granted  to  one  and  his  heirs,  this 
is  a fee-fimple  perfonal.  Vaugb.  273.  Co.  Lit. 

2,  1 8.  10  Rep.  87. 

At  the  Common  Law,  all  eftates  were  fee- 
fimple;  and  all  other  ellates  are  derived  out  of 
it,  lo  that  there  mull  be  a fee  at  laft  in  fome 
body  : but  a fee-fimple  cannot  be  limited  upon 
a fee-fimple ; nor  may  any  remainder,  as  it  is 
an  abfolute  efiate,  and  nothing  can  be  after  it. 

Although  fee-fimple  is  the  mod  ample  efiate, 
it  is  fubjedt  to  many  incumbrances,  Cfc.  4 /«/?. 

206.  Dy.  33. 

In  pleading  eftates  in  fee-fimple,  it  may  be 
generally  alledged ; but  eftates-tail,  &c.  are  to 
be  particularly  {hewn.  1 Inft.  1 1,  303. 

2.  Tenant  in  tail  is  when  a man  hath  an 
efiate  of  inheritance,  limited  to  him  and  the 
heirs  of  his  body  begotten,  or  to  be  begotten. 

Here  the  word  Body  makes  the  eftate-tail, 
which  may  be  reftrained  to  males  or  females  of 
the  body ; and  there  muft  be  the  word  Heirs. 

Co.  Lit.  20. 

All  lands  of  inheritance,  and  inheritances  fa- 
vouring of  the  realty,  may  be  entailed  ; rents, 
profits,  ufes,  offices,  &c.  which  concern  lands, 
or  certain  places,  i3c.  But  where  the  grant  of 
an  inheritance  is  meerly  perfonal,  or  exercifed 
with  chattels,  and  not  ifiuing  out  of  land,  no 

entail 
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entail  may  be  made : and  a leafe  for  years  to  A 
man  and  the  heirs  of  his  body,  will  be  void  ; 
becaufe  the  chattel  cannot  be  turned  into  an  in- 
heritance : but  it  may  be  aflign’d  in  trull  to  per- 
mit the  ifiue  in  tail,  &V.  to  receive  the  profits. 
It  is  incident  to  the  eftate  of  a tenant  in  tail,  to 
be  difpunilhable  of  wade  •,  tli3t  the  wife  of  the 
donee  fhall  be  endowed  ; and  the  hufband  of  a 
feme  donee  be  tenant  by  the  curtefy  ; that  the 
tenant  in  tail  may  fuffer  a common  recovery  j, 
and  that  fuch  tenants  may  levy  a fine  to  bar  if* 
fue?,  t3c.  alfo  they  may  make  leafes  according 
to  the  ftatute  32  H.  8.  and  by  cullom  grant  lands 
by  copy,  (3  c.  Co.  Lit . 19,  224.  4 Injt,  87. 

to  Rep.  38. 

The  tenure  in  fee  tail  is  generJ,  where  any 
lands  or  tenements  are  given  to  a man  and  the 
heirs  of  his  body  begotten,  or  to  a woman  and 
the  heirs  of  her  body  begotten ; or  it  is  fpecial 
\Vhen  lands  and  tenements  are  given  to  a man 
and  his  wife,  and  to  their  heirs  of  their  two  bo- 
dies begotten.  In  the  firft  cafe,  whatever  woman 
the  man  takes  to  wife,  or  whatever  nun  the  wo- 
man takes  to  hufband,  the  ifiue  by  any  of  them 
may  inherit  one  after  another;  but  in  the  laft 
cafe,  none  (hall  inherit  but  thofe  that  are  begot- 
ten by  the  man  and  his  wife  particularly  named. 
And  with  refped  to  thefe  eftates  it  is  held,  that 
a general  tail  and  fpecial  tail  may  not  be  crea- 
ted at  one  and  the  fame  time ; if  they  are,  the 
general,  which  is  greater,  will  fruftrate  the  fpc- 
cial.  Co.  Lit.  20,  28. 

Where  lands  are  given  to  the  hufband  and 
wife,  and  the  heirs  of  their  bodies,  both  of  them 
have  an  eftate  in  fpecial  tail : if  lands  and  tene- 
ments are  given  to  a man  and  his  wife,  and 
to  the  heirs  of  the  body  of  the  man,  the  huf- 
band 
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band  hath  an  eftate  in  general  tail,  and  the 
wife  an  eftate  for  life ; becaufe  the  word  Heirs 
relates  generally  to  the  body  of  the  hufband. 

And  if  the  eftate  is  made  to  the  hufband  and 
wife,  and  to  the  heirs  of  the  body  of  the  wife, 
there  the  wife  hath  an  eftate  in  fpecial  tail, 

2nd  the  hufband  for  term  of  life  only ; the 
word  Heirs  relating  to  the  body  of  the  wife  to 
be  begotten  by  that  particular  hufband.  If  an 
eftate  be  limited  to  a man’s  heirs  which  he  ftiall 
beget  on  his  wife,  it  creates  a fpecial  tail  in  the 
hufband,  but  the  wife  will  be  entitled  to  nothing. 

Co.  Lit.  22. 

An  eftate-tail  may  be  by  implication;  where 
a man  gives  lands  to  his  fon  for  life,  and  after 
hisdeceafe,  to  the  iflue  of  his  body,  &c.  and  for 
want  of  fuch  iflue,  remainder  over : and  in  this 
cafe  it  was  held,  that  a recovery  by  the  fon  was 
well  fuffered.  Lands  given  to  perfons  that  are 
unmarried,  and  the  heirs  of  their  bodies,  is  a 
good  eftate-tail ; fo  if  given  to  a married  man, 
and  another  man’s  wife,  for  the  poftibility  that 
they  may  intermarry.  Co.  Lit.  25.  10  Rep.  50. 

3 Salk.  296. 

Intails  are  generally  created  upon  marriage 
fettlements ; and  were  introduced  by  the  ftatute 
of  IVeJlm.  2.  13  Ed.  1.  And  if  tenant  in  tail 

die  without  iflue,  the  donor  or  his  heirs  may 
enter  as  in  reverfion.  Lit.  18. 

3.  Tenant  in  tail  after  poftibility  of  iflue  ex- 
tintt  is.  where  any  lands,  Qc.  are  given  to  a man 
and  his  wife  in  fpecial  tail,  and  either  of  them 
dies  without  iflue  had  betwixt  them,  the  furvivor 
hath  an  eftate  in  tail  after  poflibility  of  iflue,  Uc. 

Lit.  32. 

None  can  have  his  eftate  but  the  donee  in 
fpecial  tail ; on  a general  tail  it  cannot  be,  by 
U reai'on 
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reafon  of  the  poffibility  of  iffue:  and  if  the  do* 
nees  in  fpecial  tail  have  iffue,  and  the  iffue  die 
, without  iffue,  fo  that  there  is  none  left  which 

may  inherit  bv  force  of  the  intail  5 the  furvivor 
of  the  donees  will  have  an  eftate-tail  after  poffi-. 
bility  of  iffue.  And  thefe  tenants  are  not  pu- 
nilhable  for  wafte,  like  unto  tenants  for  life, 

Co.  Lit.  2 7,  29. 

If  one  gives  land  to  a man  and  his  wife,  and 
the  heirs  of  their  two  bodies,  and  they  live  till 
each  of  them  are  one  hundred  years  old,  and 
have  no  iffue  •,  yet  do  they  continue  tenant  in 
tail,  for  that  the  law  feeth  no  impoffibility  of 
having  children : but  when  a man  and  his  wife 
are  tenants  in  fpecial  tail,  if  the  wife  die  with- 
out iffue,  there  the  law  feeth  an  apparent  imp  of- 
fiblity,  that  any  iffue  that  the  hufband  can  get 
ihould  inherit  the  eftate.  Co.  Lit.  28. 

Eftates  in  tail  after  poffibility  of  iffue,  &V. 
now  feldom  happen,  fuch  accidents  being  guard- 
ed againft  by  fetclements. 

4.  Tenant  by  the  curtefy  is  when  a man  tak- 
etb  a wife  feifed  in  fee-fimple,  or  in  fee-rail 
general  of  lands  or  tenements,  or  feifed  as  heir- 
efs  in  fpecial  tail,  and  hath  iffue  by  her  male 
or  female,  born  alive,  which  by  any  poffibility 
may  inherit,  and  then  the  wife  dies ; the  huf- 
band fhall  hold  the  land  during  his  life,  by  the 
curtefy  of  England, , being  a privilege  not  al- 
lowed in  any  other  kingdom.  Co,  Lit.  29. 

If  a woman  tenant  in  tail  general  takes  a huf. 
band,  and  hath  iffue  by  him,  which  iffue  dieth, 
and  the  wife  alfo  fome  time  afterwards  dies  in 
the  life-time  of  the  hufband,  without  having 
any.  fuither  iffue,  here  the  hufband  fhall  be  te- 
nant by  the  curtefy ; for  though  the  eftate-tail 
be  determined,  yet  the  hufband  is  imitled  by 


Digitized  by  Google 


©f  Cftatcs,  3»ceffor?$,  foefrg,  &c. 

the  firft  iftue  before  the  eftate  was  fpent.  And 
four  things  are  requifite  to  eftate  by  the  curtefy; 
marriage,  feifin,  and  iftue  and  death  of  the  wife: ' 
and  this  ought  to  begin  by  the  ifiue,  and  be 
confummate  by  the  wife’s  death  •,  and  the  eftate 
of  tenant  by  the  curtefy  ftiould  avoid  the  im- 
mediate difeent.  'Terms  de  Ley  206.  Co.  Lit. 
3°- 

Where  lands  defeend  to  the  wife,  after  iftue 
by  her,  the  hufband  fhall  be  tenant  by  the  cur- 
tefy: but  if  lands  be  given  to  a woman,  and 
the  heirs  male  of  her  body,  and  (lie  hath  iftue 
by  her  hufband  a daughter,  and  then  dies ; the 
hufband  fhall  not  be  tenant  by  the  curtefy,  for 
this  iftue  cannot  pofiibly  inherit  the  lands%  Co. 
Lit.  29. 

And  of  a bare  right,  title,  ufe,  or  of  a rever- 
fion  or  remainder  expedfant,  a nun  may  not  be 
tenant  by  the  curtefy-,  nor  of  a feifin  in  l,iwj 
though  of  a rent  in  fee,  or  of  an  advowfon,  if 
the  wife  die  before  rent  is  due,  or  the  church 
becomes  void,  the  hufband  may  be  tenant  by 
the  curtefy-,  becaufe  it  was  out  of  his  power 
to  procure  any  other  feifin.  Co.  Lit.  30.  F.  N. 
B.  14 9* 

5.  Tenant  in  dower  is  where*  a man  is  foie 
felled  of  lands  and  tenements  in  fee- Ample,  fee- 
tail  general,  or  as  heir  in  fpecial  tail,  and  mar- 
ries a wife,  and  dies;  the  wife,  by  the  com- 
mon law,  after  the  death  of  her  hufband,  fhall 
have  a third  part  of  fuch  lands  and  tenements, 
as  were  her  hufband’s,  at  any  time  during  the 
coverture,  to  hold  during  her  life,  whether  flic 
hath  ifiue  by  him  or  not : and  *tis  not  necef- 
fary  that  feifin  ftiould  continue  to  the  death 
Qf  the  hufband  ; for  if  he  aliens  the  land,  £s?c, 
U z the 
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the  wife  (hall  neverthelefs  be  endowed.  Co.  Lit. 

3°>  32-  ... 

A wife  may  have  dower  of  the  principal  mef- 

fuage,  (not  being  a caflle)  lands,  tenements, 
t£c.  And  of  a third  part  of  a reverfion,  ex- 
pedant  on  a term  for  years,  and  the  rent  re- 
ierved  thereupon  ; but  not  upon  a reverfion  on 
a leafe  for  life,  fcfr.  The  wife  fhall  have  her 
dower,  where  lands  were  recovered  againft  the 
hulband  by  default  or  covin : and  it  is  much 
favoured  in  law,  being  for  the  benefit  of  wi- 
dows. A wife  of  one  Non  compos , of  an  ideot, 
outlaw,  or  a man  attainted  of  felony,  may  be 
endowed  : though  not  of  one  attainted  of  trea- 
fon,  nor  the  wife  of  an  alien,  &c.  And  if  a 
wife  commit  treafon  or  felony,  fhe  fhall  for- 
feit and  lofe  her  dower.  Co.  Lit.  35.  2 Infi. 

435* 

To  entitle  to  dower  there  muft  be  three  things, 
marriage,  f.ifin,  and  death  of  the  hufband : at 
common  law,  dower  is  afligned  by  the  fherifF, 
by  virtue  of  the  king’s  writ;  or  by  the  heir,  tec. 
by  agreement  among  themfelves.  By  ftatute, 
the  widow  fhall  immediately  after  her  hufband’s 
death  have  her  marriage  inheritance,  and  remain 
' in  his  chief  houfe  forty  days,  in  which  time  fhe 
fhall  have  her  dower,  ts>c.  Co.  Lit.  32,  392. 
9 H.  3.  c.  7. 

If  a woman  be  deforced  of  her  dower,  fhe 
fhall  recover  damages,  viz.  the  value  thereof 
from  her  hufband  s death  : but  where  the  wife 
levies  a fine  with  her  hufband,  it  bars  dower. 
13  Ed.  1. 

6.  Tenant  for  term  of  life  is  where  a man  lets 
lands  to  one  for  his  own,  or  another  perfon’s 
life:  and  the  leffee  is  called  a freehold  tenant-, 

but 
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but  this  is  underftood  to  be  the  lead  eftate  of 
freehold.  Lit.  'Ten.  28. 

If  a man  makes  a grant  of  lands,  tenements, 
&c.  to  another,  and  therein  expreffed  no  eftate, 
it  hath  been  held,  that  the  lefiee  or  grantee  has 
thereby  an  eftate  during  life:  and  if  a leafe  or 
grant  be  made  to  a man  during  the  lives  of  two 
others,  and  doth  not  fay  of  the  furvivor  of  them'; 
by  conftruftion  he  hath  a freehold  during  the 
life  of  the  furvivor.  Alfo  where  a man  grants 
an  eftate  for  fo  long  as  the  grantee  fhall  dwell 
in  fuch  a houfe,  or  any  like  uncertain  time; 
the  lefiee  hath  in  judgment  of  law  an  eftate  for 
life  determinable,  if  livcy  be  made:  and  he 
may  plead,  that  by  force  thereof  he  was  feifed 
generally  for  term  of  life.  5 Rep.  9.  Co.  Lit. 

4-2. 

A leafe  is  made  to  a man  and  hi3  afligns,  to 
hold  to  him  during  life,  and  the  lives  of  two 
other  perfons;  here  is  no  merger  of  the  lives  of 
the  others ; for  the  lefiee  hath  but  one  eftate, 
by  one  and  the  fame  deed,  with  this  limitation, 
•qiz.  during  his  and  the  other  two  lives : and 
though  the  lefiee  can  have  it  no  longer  than  his 
own  life,  yet  his  afiignee  (hall  have  the  benefit 
of  it  fo  long  as  the  other  two  are  living.  But 
where  a perfon  feifed  in  fee  demifed  and  granted 
to  one,  to  hold  to  him,  and  alfo  to  two  others 
for  their  lives,  and  the  life  of  the  fucceffive 
longer  liver ; it  was  held,  that  none  fhould  take 
but  the  firft  perfon,  becaufe  he  was  only  party 
to  the  deed,  and  the  reft  not  named  but  in  the 
Habendum : fo  that  they  could  not  take  but  by 
way  of  remainder;  which  here  could  not  be 
joint,  becaufe  of  the  word  fucceffive,  &c.  nor 
in  fucceffion,  it  not  being  faid  fucceffively,  as 
, U 3 A named 
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named  in  the  deed.  5 Rep.  13.  *T.  Raytn.  143. 

Hob.  3 1 3. 

The  grant  of  a manor  of  lands  with  livery, 
that  at  the  time  of  the  leafe  of  grant  made  are 
worth  twenty  pounds  per  annum , until  a hun- 
dred pounds  are  paid,  is  an  eftate  for  life  deter- 
minable upon  levying  the  money,  the  annual 
profits  being  uncertain  : but  if  a man  grants  a 
rent  of  twenty  pounds  a year,  until  one  hundred 
pounds  are  paid,  there  the  grantee  hath  an  eftate 
but  for  five  years.  Co.  Lit.  42. 

If  tenanc  for  life  fhall  remain  beyond  the  feas, 
or  elfewhere  ablent  himfelf  by  the  l'pace  of  feven 
years  together,  and  no  fufficient  proof  be  made 
•of  his  life  •,  in  any  adtion  to  be  brought  by  the 
lefior  or  reverfioner,  fuch  perfon  lb  all  be  ac- 
counted dead:  and  the  judges,  on  any  fuch  ac- 
tion brought,  fhall  dircdt  the  jury  to  give  their 
verdid,  as  if  the  party  was  dead.  But  if  fuch 
perfon  fhall  return  from  abroad,  or  be  made 
appear  to  be  living  •,  he  fhall  recover  the  pro- 
fits of  the  land  with  intereft,  from  the  time  he 
hath  been  kept  out  of  the  fame.  Slat.  1 9 Car. 
2.  c.  6.  . 

And  by  a ftatute  fince  made,  perfons  in  re- 
mainder or  reverfion  of  any  eftate,  after  the 
death  of  another,  on  affidavit  in  the  court  of 
Chancery,  that  they  have  caufe  to  believe  fuch 
other  perfon  dead,  and  his  death  concealed,  £sV. 
may  move  the  lord  chancellor  to  order  fuch  per- 
fon to  be  produced;  and  if  he  be  not  produced, 
he  fhall  be  taken  as  dead,  and  thofe  in  reverfion 
may  enter  upon  the  eftate.  6 Amu  c.  18. 

7.  Tenant  for  term  of  years  is  when  lands  or 
tenements  ate  let  to  another  perfon  for  a certain 
term  or  number  of  years  to  come,  and  the  lef- 
fee  enters  on  the  lands  by  virtue  ©f  this  leaie, 
1 then 
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then  foe  is  called  tenant  for  term  of  years.  Co> 
Lit.  24. 

A term  is  granted  to  a man  for  eighty  years, 
jf  he  lives  fo  long  •,  this  term  determines  by  his 
death  : and  a leafe  for  one  thoufand  years  is  not 
a freehold,  or  of  fo  high  a nature  as  an  eftate  for 
life.  If  tenant  for  life,  and  he  in  remainder  in 
fee,  make  a kale  for  years  by  indenture,  ren- 
dering rent}  it  is,  during  the  life  of  the  tenant 
for  life,  the  leafe  of  tenant  for  life,  and  the 
confirmation  of  him  in  remainder  •,  and  after 
the  death  of  tenant  for  life,  it  is  the  leafe  of 
him  in  remainder:  and  in  an  adlion  brought 
upon  fuch  leafe,  during  the  life  of  tenant  for 
life,  the  declaration  mult  be  on  a leafe  made  by 
him  only,  &r.  Co.  Rep.  153.  Co.  Lit.  45. 
Cro.  Car.  154.  Dy.  2 35. 

Where  a man  had  a term  for  years  in  the 
right  of  his  wife,  made  a kale  thereof  to  com- 
mence after  his  death  •,  he  died,  and  the  wife  lur- 
vived,  and  this  was  held  good  againft  the  wife  : 
for  the  hufband  during  his  life  might  have  fold 
the  whole  term  which  his  wife  had  in  it,  or  any 
part  of  the  term ; but  the  wife  lhall  have  fo 
much  thereof  as  isundifpofed  of  by  the  hufband. 
If  a man  is  feifed  of  any  eftate  in  fee-fimple,  or 
fee-tail,  in  right  of  his  wife,  or  jointly  with 
her the  wife  is  to  join  with  the  hufband  in 
leafes  to  be  good  againft  her  heirs,  as  is  di- 
rected by  Star.  32  H.  8.  c.  28.  Co.  Lit.  44, 
46.  Popb.  5. 

One  pofiefled  of  a term  for  forty  years  grants 
to  another  fo  many  of  the  years  as  lhall  be  to 
come  at  the  time  of  his  death ; it  is  void  for 
uncertainty : but  if  the  land  had  been  demifed , 
to  hold  after  the  death  of  the  lelfor  for  twenty 
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years,  &c.  it  had  been  good.  Co.  Rep.  155, 
2 Rep.  36. 

8.  Tenant  at  will  is  where  lands  are  let  to 
hold  at  the  will  of  the  lefior ; here  the  lefior 
may  put  out  the  lefiee  when  he  pleafeth  : but  if 
the  lefiee  fows  the  land,  and  before  the  corn  is 
ripe  the  lefior  puts  him  out;  yet  the  lefiee  (hall 
have  the  corn.  Lit.  63. 

If  a man  enters  into  land  by  confent  of  the 
owner,  he  is  tenant  at  will  ; fo  where  a man  is 
in  pofieflion,  and  has  paid  any  rent  to  the  land- 
lord, tho’  but  a quarter’s  rent,  and  altho’  there 
was  no  agreement  between  the  owner  of  the 
land  and  the  tenant,  this  may  be  a good  tenan- 
cy at  will ; for  it  fhall  be  prefumed  the  rent 
was  received  upon  fome  private  contract.  <T. 
Raym.  147.  2 L'l.  Abr.  15 1. 

A leafe  at  will  ought  regularly  to  be  at  the 
will  of  both  parties ; and  the  lefior  and  lefiee, 
where  the  eftate  is  at  will,  may  determine  the 
will  when  they  pleafe : but  if  the  lefior  doth  it 
within  a quarter,  he  (hall  lofe  that  quarter’s  rent; 
and  if  the  lefiee  doth  it,  he  muft  pay  a quarter’s 
rent ; he  fhould  determine  his  will  on  the  very 
day  of  payment  of  the  rent.  If  a man  makes  a 
leafe  at  will,  and  dies,  the  leafe  is  determined ; 
and  if  the  tenant  continues  in  pQfifeflion,  he  is 
tenant  at  fufferance.  Co.  Lit.  55,  57.  2 Salk. 

413.  Ld.  Raym.  707. 

Words  fpoken  off  from  the  land  by  the  feffor 
will  not  determine  the  will,  until  the  lefiee  hath 
notice  thereof : but  an  aftual  entry  in  the  ab- 
fence  of  the  lefiee  will  determine  it.  And  the 
lefior  may  come  upon  the  land,  and  forbid  the 
lefiee  to  hold  any  longer ; or  he  may  enter 
thereupon,  in  the  prefence  of  witnefies,  and  fay, 

I do  here  enter  and  take  pojfeffion  of  this  my  land , 

4 &C* 
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&c.  and  fo  ouft  the  tenant  at  will.  Co.  Lit. 
51 * * * * 6’  57* 

Tenant  at  will  is  not  bound  to  repair,  as  te- 
nant for  years  is  •,  but  if  he  commit  voluntary 
wafte,  adtion  of  trefpafs  may  be  had  againft 
him  : though  for  permiffive  wafte  there  is  no  re- 
medy. Co.  Lit.  57.  5 Rep.  13. 

But  now  the  doftrine  of  tenancy  at  will  feems 
almoft  entirely  exploded,  for  it  is  held  by  an 
opinion  of  the  firft  authority,  that  there  is  no 
fucli  tenure  fubfifting  at  this  day ; for  the  na- 
ture of  the  tenure  depends  upon  the  agreement 
for  payment  of  rent ; for  inftance,  if  it  be  pay- 
able quarterly,  the  agreement  is  a leafe  for  a 
quarter  of  a year,  and  cannot  be  determined  by 
either  party  without  a quarter’s  notice,  and  fo 
for  any  other. given  time. 

Tenants  for  term  of  life,  and  term  of  years, 
vide  more  of  under  title  Leafe. 

In  this  place  I fliall  take  feme  notice  of  Co- 
pyhold and  Cujlomary  tenures,  which  I ill  all  di- 
vide into, 

1.  Copyhold  eftates  held  for  lives. 

2.  Copyholds  in  fee,  and  their  qualities. 

• • 3.  Copyholder’s  widow’s  eftate. 

1.  Tenant  by  copy  or  court-roll,  or  copy- 

hold  tenant,  is  fucli  who  holds  lands  or  tene- 

ments of  his  lord  for  life,  or  in  fee,  by  copy 

•f  court-roll,  made  by  the  fteward  of  the  lord’s 

court:  and  a copyholder  in  former  times  had 

but  an  eftate  at  will,  in  judgment  of  law  ; but 
now  by  the  cuftom  of  the  manor,  thefe  eftates 
are  descendible,  and  the  heirs  of  the  tenants  fliall 
inherit.  Lit.  cLcn.  40. 
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This  tenure  is  called  Bafe-T enure , becaufe  held 
at  the  will  of  the  lord  : but  the  eftate  of  a co- 
pyholder is  not  merely  at  the  lord’s  will,  but  ad 
voluntatem  domini  fecundum  confuetudinem  ma- 
nerii",  fo  that  the  cuftom  of  the  manor  is  efien- 
tial  to  copyhold  eftates  ; for  without  a cuftom, 
or  if  copyholders  break  their  cuftom,  they  are 
fubjed  to  the  will  of  the  lord  ; and  as  a copy- 
hold  eftate  is  created  by  cuftom,  fo  *cis  guided 
by  it.  4.  Rep.  21. 

Copyhold  land  cannot  be  made  at  this  day; 
for  the  pillars  of  a copyhold  eftate  are,  That  it 
hath  been  demifed  time  out  of  mind  by  copy  of 
court-roll ; and  that  the  tenements  are  parcel  of 
or  within  the  manor.  A manor  is  loft  where 
there  are  no  cultomary  tenants  or  copyholders  : 
and  if  a copyhold  comes  into  the  hands  of  the 
lord,  and  he  leafes  it  for  one  year,  or  half  a year 
or  for  any  certain  time,  it  can  never  be  granted 
by  copy  after ; and  if  a copyholder  bargains  and 
fells  his  copyhold  to  a leflee  for  years,  &c  his 
copyhold  is  extinguilhed.  Co.  Lit.  58.  4 Rep. 

24.  2 Dunv.  Abr.  1 76,  205. 

Thefe  copyhold  eltates  are  moft  commonly 
for  three  lives  : and  when  any  copyholder  for 
life  refufeth  to  pay  his  rent,  or  upon  fummons 
refufes  to  come  to  court  and  be  iworn  of  the 
homage,  or  to  make  prefentment ; if  he  com- 
mits voluntary  walle,  or  cuts  down  timber  on 
his  copyhold  lands,  except  it  be  for  reparations, 
they  are  forfeitures  of  his  copyhold  : but  a co- 
pyholder for  life  committing  wafle  fhall  not  for- 
feit the  eftate  of  him  in  remainder : and  action 
of  the  cafe  lies  for  him  in  remainder  againft  co- 
pyholder for  life  that  commits  walle.  A copy- 
holder  may  make  a leafe  for  one  year  of  his 
eftate,  by  tire  general  cuftom,  and  no  more, 

without 
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without  incurring  a forfeiture;  but  he  may 
make  fuch  a leafe  for  a year,  and  covenant  with 
the  lefiee,  that  after  the  end  of  that  year,  he 
fhall  have  the  fame  for  another  year,  and  fo  du- 
ring the  fpace  of  feven  years,  (Ac.  Cro.  Eliz. 
880.  Cro.  Car.  7.  3 Lev.  128.  Cro.  Jac. 

300.  6 Mod.  468. 

The  grant  of  copyhold  eftates  regularly  paf- 
feth  by  furrender  and  admittance  : a copyholder 
cannot  transfer  his  intereft  to  a ftranger,  other- 
wife  than  by  furrender  to  the  lord,  to  the  ufc 
of  him  that  is  to  have  the  eftate.  By  the  com- 
mon cuftom  of  copyhold  eftates,  copyholders 
may  furrender  in  court,  and  need  not  alledge 
any  particular  cuftom  for  it : though  if  they 
furrender  out  of  court,  into  the  hands  of  the 
lord  by  cuftomary  tenants,  (Ac.  particular  cu- 
ftom muft  be  pleaded ; furrenders  may  be  made 
by  attorney,  but  not  admittances.  Copyhold- 
er for  life  pleaded  a cuftom,  that  every  copy- 
holder  for  life  might  in  the  prefence  of  two 
other  copyholders  appoint  who  Ihould  have  his 
eftate  after  his  death,  without  any  furrender  to 
his  ufe ; and  that  thofe-copyholders  might  afiefs 
a fine,  (Ac.  and  it  was  adjudged  a good  cuftom. 
And  by  the  cuftom  of  fome  manors,  where  co- 
pyhold lands  are  granted  to  two  or  more  per- 
lons  for  their  lives ; the  perfon  firft  named  in 
the  copy  may  furrender  all  the  lands.  Co.  lit. 
58,  59.  9 Rep.  75.  Rol.  Abr.  500.  4 Leon. 

238.  Nelf.  Abr.  497. 

A cuftom  to  compel  a lord  to  make  a grant, 
is  againft  law  *,  though  it  may  be  good  to  admit 
a tenant.  On  admittances,  a fine  is  paid  to  the 
lord ; and  fines  may  be  due  on  every  change 
of  the  lord  or  tenant,  and  are  either  certain  by 
cuftom  or  uncertain;  but  muft  be  reafonable : 

In 
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In  cafe  of  furrender,  if  is  faid  the  lord  may 
make  what  fine  he  pleafes.  A heriot  is  due  to 
the  lord  of  the  bed  bead,  or  other  thing,  upon 
the  death  of  a copyholder  for  life,  or  in  fee-, 
and  is  didinguifbed  into  heriot-cuftom  and  he- 
riot-fervice  ; for  the  fird  the  lord  may  feize  any- 
bead  of  the  tenant  any  where,  and  for  the  lad 
may  did  rain  on  the  land,  &c.  And  a lord  may 
take  a didrefs  of  any  man’s  beads  which  are 
upon  the  lands,  and  retain  them  until  the  heriot 
is  fatisfied.  Moor  788.  4 Rep.  27,  28.  Coke 

Copyhold  24,  31.  Ploud , 96. 

2.  A copyhold  edate  in  fee  is  copyhold  of 
inheritance,  to  hold  to  a man  and  his  heirs. 
Where  there  is  tenant  for  life,  remainder  in  fee 
of  a copyhold ; he  in  remainder  may  furrender 
his  edate  : the  admittance  of  copyholder  for  life 
is  an  admittance  of  him  in  remainder;  and  the 
remainder  man  may,  after  the  death  of  tenant 
for  life,  furrender  without  being  admitted.  Cro. 
Eliz.  504,  3 Leon.  329. 

In  admittance  of  copyhold  tenants  upon  vo- 
luntary grant,  the  lord  is  proprietor  but  in  ad- 
mittance upon  furrender,  or  by  dilcent,  he  i3 
only  an  indrument  of  conveyance : on  a furren- 
der, the  perfon  making  it,  continues  tenant  till 
the  admittance  of  the  furrenderee  ; but  he  can- 
not pafs  away  the  land,  or  fubjedl  it  to  any  other 
incumbrances  than  at  the  time  of  the  furrender : 
and  till  admittance,  which  is  the  giving  of  pof- 
feflion,  the  tenant  hath  not  an  edate  therein 
which  he  may  furrender.  But  the  heir  of  a co- 
pyholder may  enter,  and  bring  trefpafs,  before 
admittance,  he  being  in  my  difeent ; and  may 
furrender  before  his  admittance,  though  he  is  not 
a complete  tenant,  to  be  fworn  of  the  homage 
jury,  or  maintain  a plaint  in  the  lord’s  court. 

A furreo- 


Digitized  by  Google 


®f  €ftntcs,  ancefto?*?,  i£>cft£,  &c. 

A furrender  but  of  court  is  to  be  preferred  at 
the  next  court;  and  if- the  furrenderor  or  fur- 
renderee  die  before  prefentmenr,  it  is  held  a 
prefentment  afterwards  makes  it  good : tenants 
refufing  to  prefent  are  compellable  in  the  lord’s 
court : and  the  lord  not  doing  right  may  be 
compelled  to  it  in  chancery.  4 Rep.  21,  27 . 
Compl.  Cop.  Sett.  39.  Lit.  Rep.  234.  Cro- 
Eliz.  90. 

If  the  heir  of  a copyholder  in  fee,  being  of 
age,  do  not  come  in  and  be  admitted,  upon 
three  folernn  proclamations,  made  at  three  fe- 
veral  courts,  if  the  death  of  his  anceftor  be  pre- 
fented,  he  may  forfeit  his  eftate  : but  if  an  in- 
fant come  not  in  to  be  admitted,  it  is  no  for- 
feiture ; fo  one  beyond  fea,  £s?r.  And  by  par- 
ticular cuftom  thefe  forfeitures  may  be  mitigated, 
and  the  copyholder  only  amerced.  No  infant, 
or  fetne  covert,  (hall  forfeit  any  copyhold  lands 
for  their  negled  to  come  to  court  to  be  admit- 
ted, or  refulal  to  pay  any  fine  ; but  on  their 
defaults,  the  lord  or  his  fteward  may  name  a 
guardian  or  attorney,  and  fo  admit  them  ; and 
enter  on  the  land,  and  receive  the  rents,  &V.  till 
the  ufual  fine  is  paid,  4 Rep.  27.  Stat.  9 Geo.  c.  29. 

Some  ftatutes  extend  to  copyhold  lands,  and 
fome  not ; the  ftatutes  of  fines  bar  copyhold 
eftates ; and  they  are  within  the  ftatutes  of  li- 
mitation, and  the  ads  againft  bankrupts : but 
copyholds  are  not  within  the  ftatute  of  join- 
tures, or  of  ufes  ; nor  (hall  be  extended  in  exe- 
cution. Sav.  67.  Gilb.  Ten.  160,  185,  242. 
Rol.  Abr.  888.  Cro.  Car.  44.  Hardr.  433. 
O.  Beni.  163.  3 Co.  9.  6 Vin.  Abr.  169.  pi.  4. 

3 Read.  Stat.  Law  123.  2 lnjl.  396.  Co.  ' Cop. 
149.  A copyhold  cannot  be  entailed  by  fta- 
tute, but  by  cuftom  it  may ; and  as  copyholds 

may 
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. may  be  entailed  by  cuftom,  fo  by  cuftom  may 

the  tail  be  cut  off  by  furrender : and  a furrender 
may  be  to  the  ufe  of  a man’s  will,  A plaint 
may  be  made  in  the  court  of  the  manor,  in  na- 
ture of  a real  a&ion ; and  a recovery  fhall  be 
had  thereon  againft  tenant  in  tail,  which  fhall 
be  a difcontinuance  to  the  eftate-tail.  Cro. 
'Eliz.  879.  4 Rep.  22.  Co.  Lit.  60.  Brovonl. 
12 1.  Stat.  18  Ed.  ft.  4.  32  H.  8.  c.  2.  13 

El:  C.  7. 

Copyholds  defcend  according  to  the  rules  and 
maxims  of  the  common  law:  but  copyhold 
inheritances  have  no  collateral  qualities,  which 
do  not  concern  the  difcent;  as  to  make  them 
afiets,  to  bind  the  heir ; or  whereof  the  wife 
may  be  endowed,  &e.  Tho’  by  particular  cu- 
ftom, a hufband  may  be  tenant  by  the  curtefy, 
and  the  wife  be  tenant  in  dower,  &c.  Cro, 
Eliz.  148,  361. 

.3.  The  copyholder’s  widow’s  eftate  is  created 
by  cuftom j and  in  fome  manors  every  man’s 
life  hath  a widow’s  eftate  annexed  to  it,  and  in 
others  only  thofe  lives  that  are  purchafers. 

As  this  tenure  during  widowhood  arifes  out 
of  the  hufband’s  eftate*,  therefore  his  admit- 
tance is  the  admittance  of  her : and  fhe  who 
hath  a widow’s  eftate  by  the  cuftom  of  the 
manor,  on  the  death  of  her  hufband  is  not 
obliged  to  pay  a fine  to  the  lord,  Cdc.  her 
eftate  being  only  a branch  of  the  hufband’s. 
Alfo  when  a cuftom  is,  that  the  wife  of  every 
copyholder  fhall  have  her  Free-Benci after  the 
death  of  the  hufband,  the  law  cafts  the  eftate 
upon  the  wife,  fo  that  fhe  fhall  have  it  before 
admittance,  fcfr.  Hut.  18.  Hob.  181.  2 Danv, 
4br,  1 84, 

But 
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But  where  a wife  is  entitled  to  her  Free- 
Bench  by  cuftom,  and  a copyholder  in  fee  fur- 
renders  to  the  ufe  of  another,  and  then  dies,  it 
hath  been  adjudged  that  the  furrcnderee  fhould 
have  the  land,  and  not  the  wife : becaufe  the 
wife’s  title  doth  not  commence  ’till  after  the 
death  of  her  hufband  ; but  the  furrenderee’s 
title  begins  by  the  furrender,  and  the  admittance 
relates  to  that.  Co.  Lit.  59.  Salk.  185.  iz 
Mod.  49. 

A married  woman  may  receive  a copyhold 
eftate  by  furrender  from  her  hufband,  becaufe 
lhe  comes  not  in  immediately  by  him  ; but  by 
the  admittance  of  the  lord  according  to  the  fur- 
render. A feme  covert  is  to  be  • iecretly  exa- 
mined by  the  fteward,  on  her  furrendcring  her 
eftate.  4.  Rep.  29.  1 Injl.  49. 

If  any  copyholder,  paying  the  fervices  due, 
be  ejetted  by  the  lord,  he  or  ihe  Ihall  have  tref- 
pafs  againft  him.  4 Rep.  2 1 , 


Form  of  a grant  of  a copyhold  eftate , 

Manor  of  1 \ T a court  baron  of  J.  P. 
B. . ‘ Xjl  efquire,  lord  of  the  ma« 

* nor  aforefaid,  held  for  the  faid 

* manor,  the  day  of,  fcfr.  in  the 

* fourth  year  of  the  reign  of  the 

* lord  George  the  third,  by  the 
‘ grace  of  God,  king  of  Great 
‘ Britain , France , and  Ireland , 

* defender  of  the  faith,  f ic.  and 

* in  the  year  of  our  Lord  1764. 
r before  T.  M.  gentleman,  fte- 

* ward  there,  it  was  inrolled 

among 
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* among  other  things,  as  fol- 

* lows  : 

\ 

* A T this  court  came  A B.  and  took  of  the 
« JT\  lord  of  the  manor  aforefaid,  by  the  de- 

* livery  of  the  lleward  aforefaid,  one  meffuage 
‘ or  tenement,  and  thirty  acres  of  land,  mea- 

* dow  and  padure,  with  their  appurtenances, 

* within  the  aforefaid  manor,  late  in  the  tenure 

* of  C.  D.  deceafed  : To  have  and  to  hold  the  faid 

* tenement,  and  thirty  acres  of  land,  with  all 

* and  Angular  the  appurtenances,  unto  the  afore- 

* faid  A.  B.  and  all'o  to  E.  and  fV.  his  fons,  for 

* the  term  of  their  lives  and  the  life  of  either  of 
‘ them  longed  living  fuccefiively,  at  the  wili  of 

* the  lord,  according  to  the  cuftom  of  the  ma- 

* nor  aforefaid  i By  the  rent  of  fix  {hillings  and 

* eight-pence  by  the  year,  and  for  a hcriot  when 

* it  happens,  twenty  {hillings,  and  by  all  other 

* rents,  works,  fuits,  cudcms  and  fervices  there- 

* fore  due,  and  of  right  accudomed  ; and  for 
‘ fuch  edate  and  entry  fo  in  the  premifles  had, 
1 the  aforefaid  A.  B.  gives  to  the  lord  for  a 
« fine  feventy-five  pounds  beforehand  paid,  and 

* fo  he  is  admitted  tenant  thereof,  and  does 

* his  fealty,  but  the  fealties  of  the  others  are 

* refpited  until,  &c.  Dated  by  copy  of  the 
‘ rolls  of  the  aforefaid  court,  the  day  and  year 

* abovefaid.’ 

Examined  with  the  rolls 
of  the  faid  court. 

By  me  T.  M.  fleward  there 
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. . * •'  ■ 

The  form  of  a furrender  and  new  grant  of 
copyhold  lands. 

* \ T this  court  came  E.  B.  who  claims  to 

* f \ hold  fo"r  the  term  of  his  life,  and  the  life 

* of  T.  his  fon,  by  copy  of  court-roll  of  the  ma- 

* nor  there,  bearing  date/ife.  one  tenement  called, 
c fcPc.  with  the  appurtenances,  within  the  manor 
‘ aforefaid  ; and  all  and  Angular  the  premilles, 

* and  the  whole  eilate  thereof,  right,  title,  rn- 

* tereft,  polTeffion,  reverlion,  claim  and  de- 
‘ mand  of  him  the  faid  E.  B.  and  T.  his  fon  (the 
‘ faid  £.  being  foie  purchafer  of  the  premilles) 

* together  with  a copy, thereof  made  now  to  be 
4 cancelled,  into  the  hands  of  the  lord  in  the 
‘ aforefaid  court  he  hath  furrendered,  that  the 

* faid  lord  may  do  therewith  according  to  his 

* will,  from  whence  there  accrues  to  the  lord  a' 

* heriot,  which  is  included  in- the  fine  here  un- 
4 derwritten  ; whereupon  to  this  lame  court  cam© 
4 the  aforefaid  E.  B.  and  T.  his  fon,  and  took  of 
‘ the  lord  in  the  faid  court,  by  the  delivery  of 

* the  ftewa^d,  the  aforefaid  premifies,  with  the 

* appurtenances  : To  have  an  i to  bold  the  tene- 
‘ ment  and  premilles  aforefaid,  with  all  and  fin^ 

* gular  the  appurtenances,  to  the  aforefaid  E.  B. 
4 and  T.  B.  and  alfo  to  M.  B.  daughter  of  the  laid 
4 E.  B.  for  the  term  of  their  lives,  and  of  the 
4 life  of  the  longelt  liver  of  them  fuccefirvely,  at 
4 the  will  of  the  lord,  according  to  the  cuftom 
4 of  the  manor  aforefaid  ; by  the  rent  therefore 
4 by  the  year  of  18  t.  q s.  and  one  heriot,  when 

* it  fhall  happen,  and  by  all  other  rents,  bur- 
4 dens,  >vorks,,fuics,  cuitoms  and  fervices  for- 

* rnerly  due,  and  of  right  accultomed  i and  the 

X.  * aforefaid 
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* aforefaid  E.  and  J*.  to  have  fuch  eftate,  and 
« entry  on  the  premises,  give  to  the  lord  for  a 
‘ fine  100  1.  before-hand  paidj  and  fo  the  afore- 

* faid  E.  is  admitted  tenant  thereof,  and  doth 
his  fealty  to  the  lord,  but  the  fealties  of  the 

* faid  T.  and  M.  are  refpited,  until,  fcfc.’ 

The  feveral  other  heads  of  the  chapter  relate 
particularly  to, 

1.  Anceftors  and  the  laws  concerning  them, 

2.  Heirs  to  perfons  dying  feifed  of  lands. 

3.  Executors  appointed  by  will. 

4.  Adminiftrators  by  ftatute. 

1,  Anceftor  fignifies  as  much  as  a predeceffor, 
or  one  that  has  gone  before  in  a family  : but  the 
law  makes  a difference  between  what  we  com- 
monly call  an  anceftor,  and  a predeceffor ; the 
one  being  applied  to  a natural  perfon  and  his 
anceftors,  and  the  other  to  a body  politick  and 
their  predeceffors. 

A prepoffeffor  of  an  eftate  hath  been  called 
anceftor  t and  there  is  homage  anceftrel,  and 
fome  writs  that  are  called  anceftrel,  &c.  Homage 
yiuncejlrtl  is  where  a man  and  his  anceftors  have 
time  out  mind  held  theirdand  of  the  lord  by 
homage,  or  fervice  of  fpbmiffion  } and  fuch  lord 
is  obliged  to  acquit  the  tenant  againft  all  other 
lords  above  him,  and  if  the  tenant  is  impleaded, 
fiiall  warrant  the  land,  &c.  But  there  muft  be  a 
double  prefeription  for  it ; fo  that  the  fame  te- 
nant and  his  anceftors,  whofe  heir  he  is,  is  to 
hold  the  fame  land  of  the  fame  lord  and  his  an- 
ceftors alfo,  whofe  heir  the  lord  is,  time  out  of 
memory,  &c.  Terms  de  Ley  392.  Lit.  Sefl. 
85.  F.  JV.  B.  z6q, 

Th* 
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The  writs  anceftrel  are  the  aflife  of  Mort  d* 
Anceftor , and  Darrein  Preferment where  a man’s 
anceftor  dies  feifed  of  lands,  or  prefented  to  a 
church,  &c.  to  recover  the  fame  from  an  abator 
or  difturber.  Reg.  Orig.  223,  30. 

2.  An  heir  is  one  that  iucceeds  by  difcent, 
to  lands,  tenements  and  hereditaments,  being 
an  eftate  of  inheritance  : and  a perfon  cannot  be 
heir  ’till  after  the  death  of  the  anceftor-,  for  in 
his  life-time,  he  is  only  heir  apparent,  or  at 
law.  Co.  Lit.  8. 

The  word  Heirs  comprehends  heirs  of  heirs 
in  infinitum  : if  lands  are  given  to  a man  and  his 
heirs,  all  his  heirs  are  fo  totally  in  him,  thac  he 
may  give  his  lands  to  whom  he  will.  But  a 
baftard  ; an  alien,  though  born  in  lawful  wed- 
lock* perfons  attainted  of  treafon  or  felony, 
whofe  blood  is  corrupted,  may  not  be  heirs. 
An  ideot  or  lunatick,  one  excommunicated,  an 
outlaw  in  debt,  trefpafs,  perfons  attainted  in  a 
Praemunire,  (Sc.  may  be  heir  to  a man.  Co.  Lit. 
9,  21. 

An  anceftor  could  nor,  by  the  common  law, 
convey  away  lands  by  will  from  his  heirs  at  law, 
without  confent  of  the  heir * but  by  the  Scat. 
32  H.  8.  of  wills,  the  law  is  altered  in  that 
point.  The  heir  being  very  much  favoured  at 
law,  dubious  words  in  a will  oughc  to  be  inter- 
preted for  his  benefit  and  not  to  difinherit  him : 
an  heir  fhall  enforce  an  adminiftrator  to  pay 
debts  with  the  perfonal  eftate,  to  preferve  the 
inheritance:  he  is  not  bound  in  the  bond  of  his 
anceftor,  unlefs  exprefly  bound ; in  a bond  if  a 
man  binds  his  heir,  but  not  himfelf,  it  is  void. 
A man  fhall  never  bind  his  heir  to  warranty, 
where  he  himfelf  was  not  bound  ••  a grant  of  an 
annuity  muft  be  for  a man  and  his  heirs,  to  bind 
X z the 
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the  heir,  though  there  be  affets ; and  if  named, 
an  heir  fhall  not  be  bound,  except  there  be  af- 
fets, as  lands,  &c.  by  difcent.  2 JJl.  Abr.  it. 
Noy  185.  2 Sound.  136.  Co.  Lit.  386,  144, 

Cane.  Rep.  7,  280. 

Where  Cefluy  que  Trujl  dies,  leaving  a truft: 
in  fee  fimple  to  defeend  to  the  heir  •,  this  truft 
will  be  affets  by  difcent  to  the  heir’s  hands,  and 
be  liable  to  the  obligation  of  his  anceftors  : and 
’tis  laid,  when  affets  defeend,  a Scire  facias  for 
debt  lies  againft  the  heir  of  an  heir,  to  the  tenth 
degree.  Heirs  and  executors  are  both  charge- 
able upon  fpecialties  : but  if  the  heir  is  lued  for 
the  debt  of  his  anceftor  and  pays  it ; he  fhall 
be  reimburfed  by  the  executor  of  the  obligor, 
who  hath  perfonal  affets.  29  Car.  2,  3.  perpe- 
tuated by  t Jac.  2.  c.  17.  f 5.  Noy  56.  Z3y, 
303.  Chanc.  Rep.  74. 

An  heir  may  bring  an  adfion  againft  one  that 
injures  the  monument,  &c.  of  his  anceftor. 
And  the  coffin  and  fhroud  of  the  decealed  are 
the  executor’s  or  adminiftrator’s ; but  the  dead 
body  belongs  to  no  one:  tho’  in  all  cafes  where 
taken  away,  adfions  and  profecutions  may  be 
had.  2 Inji.  202.  See  A3ion  of  debt,  &c. 

3.  fixecutor  is  he  to  whom  the  execution  or 
performance  of  a man’s  will  is  committed  after 
his  death.  All  perfons  that  are  capable  of  mak-* 
ing  a will  may  be  executors;  and  fo  may  l'ome 
others  *,  as  an  infant  may  be  executor,  but  not 
adt  till  feventeen  years  of  age ; a woman  covert 
may  be  appointed  executor ; fo  may  any  excom- 
rpunicate  or  outlawed  perfon,  fffc.  But  popiih 
recul'ants  convidt  cannot  be  executors.  4 Infl. 
335 , 5 Rep  29.  6 Rep.  67. 

If  a man  who  is  neither  executor  or  admini- 
ftrator,  acts  as  an  executor ; as  when  he  takes. . 
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into  his  hands  the  goods  of  the  deceafed,  and 
converts  them  to  his  own  ufe,  or  alters  the  pro- 
perty by  fale,  &fc.  or  if  he  delivers  the  goods  to 
creditors  or  legatees  ; receive  any  debt  due  to 
the  deceafed,  &V.  he  is  executor  in  his  own 
wrong,  andlhall  be  fued  as  executor:  but  every 
taking  of  the  deceafed’s  goods,  is  not  an  accept- 
ance to  make  one  chargeable ; for  if  a man 
take  away  his  own  goods  in  the  houfe  of  the 
deceafed  ; or  ufe  fume  of  the  goods  of  the  de- 
ceafed ; in  the  neceflary  occafions  of  his  family  •, 
bury  the  deceafed,  and  fell  his  goods  for  that 
purpofe,  £sfc.  thefe  will  not  make  a man  exe- 
cutor in  his  own  wrong.  5 Rep.  -31,  8 

Kep.  135.  9 Rep.  39.  Dy.  166.  Ncy’s  Mux. 

10.1- 

Executors  legally  appointed  may  accept  or  re- 
fufe  the  executorlhip : and  if  there  are  many, 
and  one  proves  the  will,  and  takes  upon  him 
the  executorlhip  ; it  will  do  for  all ; but  the  reft 
may  at  any  time  after  join  with  him,  and  inter- 
meddle with  the  eftate  but  in  cafe  they  all  re- 
fufe,  none  of  them  ever  after  will  be  admitted  : 
here  the  ordinary,  or  where  an  executor  dies  be- 
fore the  will  is  proved,  grants  adminiftration 
with  the  will  annexed.  In  the  eye  of  the  law 
all  who  take  upon  them  the  executorlhip,  aie 
but  as  as  one  executor ; and  molt  adts  done  by  or 
to  any  one  of  them,  are  adts  done  by  or  to  all : 
adtions  are  to  be  brought  by  executors,  in  the 
name  of  all  of  them,  altho’  feme  refufe  the  exe- 
cutorlhip ; though  he  or  thole  only  that  admi- 
nifter  Ih'all  be  fued,  in  adtions  againlt  them. 
9 Rep.  37.  Perk.  485.  Co.  Lit.  113.  Rol. 
dir.  924*  9 1 8. 

As  an  executor  hath  his  power  wtolly  by  the 
will,  he  may  take  the  goods  himfclf,  or  autho- 
: X 3 , x rize 
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rize  another  to  feize  them  for  him ; or  may  re- 
leafe  an  aftion,  debt  or  duty,  or  do  any  thing 
as  executor,  before  probate  of  the  will,  fo  as  he 
afterwards  proves  it ; unlefs  it  be  bringing  of 
aftions  for  debts,  &c.  to  maintain  which,  he 
muft  fhew  the  teftament  proved.  His  office  is 
to  bury  the  teftator  in  a decent  manner,  accor- 
ding to  his  rank,  and  with  regard  to  the  eftate  v 
left : he  is  to  make  an  inventory  of  all  the  goods 
and  chattels  of  the  deceafed,  with  their  value, 
and  all  debts  due  to  the  teftator ; then  prove 
the  will  in  common  form  before  the  ordinary, 
by  his  own  oath,  or  by  witnefies,  if  required  ; 
and  being  exhibited  in  the  regifter’s  office  of  the 
ecclcfiaftical  court,  a copy  in  parchment  is  deli- 
vered the  executor,  under  the  ordinary’s  feal, 
which  is  the  probate : and  when  all  this  is  done, 
pn  executor  muft:  pay  all  debts,  before  legacies, 
in  the  order  following,  viz.  After  the  funeral 
charges,  the  king’s  debt  is  to  be  preferred  ; then 
debts  on  judgments  and  ftatutes;  debts  on  mort- 
gages, bonds  and  other  fpecialties  j rent,  fer- 
vants  wages,  debts  on  Ihopbooks,  &c.  Plow. 
277.  Co.  Lit.  292.  5 Rep.  28,  I.  Rol.  Abr. 

917 , 926.  Perk.  486. 

Amongft:  debts  of  equal  degree,  the  executor 
may  pay  himfelf  firft : but  if  he  pays  the  debts  in 
any  other  order,  he  is  anfwerable  for  the  debts  of 
a higher  degree,  altho’  it  be  out  of  his  own 
eftate.  Thofe  debts,  that  are  firft  fued  for,  (hall 
be  firft  paid  ; and  where  no  fuit  is  begun,  the 
executor  may  pay  the  whole  debt  to  any  one 
creditor  in  equal  degree,  though  there  be  no  af- 
le:s  left  to  fatisfy  another  any  part  of  his  debt. 
Where  there  are  two  executors,  and  one  dies,  debt 
is  to  be  brought  againft  the  furviving  executor  j 
not  the  furvivor  and  the  executor  of  the  dccea- 
1 , - fed : 
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fed  z but  in  equity,  the  teftator’s  goods  are  lia- 
ble in  whofefover  hands  they  are.  And  by  fta- 
tute,  executors  of  executors  fhall  anfwer  for 
goods,  as  the  firft  executor : alfo  they  may  bring 
actions  of  debt,  account,  &c.  and  executors 
fhall  have  the  like  writs,  aftions  and  procefs, 
as  the  teftator  might  have  had,  and  trefpafs 
and  damages  for  wrong  done  to  him.  Noy 
Max.  104.  Leon.  Ca.  304.  Cane.  Rep.  57. 

Stat.  4 Ed.  3.  c.  7.  25  Ed.  3.  ft.  5.  c.  5. 

After  the  debts  are  paid  by  the  executor,  he 
is  to  pay  the  legacies ; in  payment  whereof  he 
may  prefer  a legacy  to  himfelf : then  he  may  . 
pay  what  legacies  he  pleafes  firft ; or  pay  each 
legatee  a part  in  proportion,  if  there  be  not 
enough  to  pay  every  one  his  whole  legacy  ; and 
he  is  not  bound  to  order,  as  in  cafe  of  debts  due 
from  the  teftator.  But  if  there  be  a fpecifick. 
legacy,  as  of  a filver  tankard,  &c.  this  muft  be 
delivered  before  any  other  legacy  if  there  be 
aflets : and  where  there  is  enough  to  pay  all  the 
legacies,  they  fhall  be  paid ; but  when  there  is 
not  enough  to  pay  debts,  or  more,  the  legatees 
muft  lofe  their  legacies.  If  an  executor  pays 
out  the  aflets  in  legacies,  and  afterwards  debts 
appear,  of  which  he  had  no  notice,  which  he 
is  obliged  to  pay  ; the  executor  by  will  may 
force  the  legatees  to  refund.  Plowd.  545*  Of’ 
fic.  Exee.  204,217.  2 Ventr.  358.  Cane.  Rep. 

136. 

All  the  goods  and  chattels,  which  belong’d  to 
the  teftator  at  the  time  of  his  death  come  to  the 
executor  as  aflets,  and  make  him  liable  to  the 
debts  and  legacies  of  the  creditors  and  legatees : 
goods,  chattels,  debts,  &c.  recovered  by  the 
executor,  by  aftion  after  the  death  of  the  tefta- 
tor, fhall  be  accounted  aflets  ; not  before  reco- 
X 4 vered. 
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vered.  If  an  obligee  makes  his  obligor  execu* 
tor,  this  is  a releafe  in  law  of  the  debt : but  it 
fhall  be  afiets  in  his  hands  ; and  where  an  exe- 
cutor hath  a bond,  and  releales  the  debt,  tho’ 
without  confideration,  it  will  be  afiets.  On  a 
Scire  facias  againft  an  executor,  he  cannot  plead 
fully  adminifiered  i but  mull  plead  fpecially, 
that  no  goods  of  the  tellator  are  come  to  his 
hands  : fpecial  bail  is  not  required  of  heirs,  exe- 
cutors, iftc.  in  any  aftion  brought  for  the  debt 
of  the  teftater ; . and  executors  and  adminiftra- 
tors  fhall  pay  no  cofts.  6 Rep.  47.,  Co.  Lit. 
374.  8 Rep.  13 6.  Lil.  Abr.  568.  24  H.  8. 

C.  8.  ...  • :• 

4.  An  adminiftrator  is  one  who  hath  the  goods 
of  a man  dying  inteftate,  without  making  any 
will,  committed  to  his  charge  by  the  ordinary  : 
who  muft  make  an  inventory  of  the  goods  of 
the  deceafed,  in  the  prefence  of  two  creditors 
the  next  of  kin,  or  two  neighbours,  and  deliver 
it  upon  oath  to  the  ordinary.  . 

1 he  ordinary  of  every  diocefe  is  to  appoint 
adminiftrators,  to  gather  up  and  difpofe  of  the 
goods  of  the  deceafed  ; account  for  them,  £rV. 
by  the  Star.  Weft.  z.  13  Ed.  3.  c.  19.  And 
on  granting  adminiflration,  bond  with  fureties 
are  taken  for  faithful  difeharge  of  truft,  and  ren- 
dering accounts.  22  & 23  Car.  2.  c.  10.  per- 
petuated by  1 fac.  2.  c.  17.  /.  5;  Widows, 
and  the  neareft  of  kin,  are  to  be  appointed  ad- 
minifirators  ■,  and  the  mother  fhall  have  admini- 
firators ; and  the  mother  (hall  have  admi- 
nifiration  of  goods  of  a child,  before  a btother 
or  fitter,  &V.  The  hufband  fhall  be  adniini. 
ftrator  of  the  wife’s  goods,  and  the  wife  of  the 
hufband’s  ■„  and  if  there  be  no  hufoand  or  wife 
left  on  the  death  of  either,  then  is  adminifi ra- 
tion granted  to  children,  Ions  or  daughters  ; if 
* no 
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■no  children  alive,  to  father  or  mother ; and  If 
none  iuch,  to  brother  or  filler ; and  then  to  next 
of  kin,  as  uncle,  aunti  coufin.  2 1 H.  8.  c,  4,  5. 

4 Rep.  5T.  Vtntr.  217,  <T.  Raym.  93. 

A perfon  of  the  half  blood,  is  in  equal  degree 
•of  kindred,  to  have  letters  Of  adminiftration,  as 
one  of  the  whole  blood  : and  adminiflrators  are 
to  diftribute  equally  between  whole  blood  and 
half  blood.  A creditor  or  other  perfon,  may 
be  made  adminiftrator ; and  where  adminiftra- 
tion  is  negle&cd,  the  ordinary  may  grant  to  a 
ftranger  letters  to  gather  the  goods  of  the  intef- 
tate  ; or  may  take  them  into  his  own  hands,  to 
pay  the  deceafed’s  debts,  in  fuch  order  as  an 
executor  or  adminitlrator  ought  to  do  it.  Where 
adminiftration  is  granted,  it  fhall  not  be  revoked 
without  juft  caufe;  though  if  granted  where  not 
grantable,  may  be  repealed  by  delegates : if  an 
adminiftrator  die,  his  executors  are  not  adminif- 
'trators  •,  'out  flew  adminiftration  fhall  be  had. 

IaI.  Jbr,  40.  2 Lev.  173.  8 Rep'.  136.'  jiet. 

.157,  186. 

The  eftates  of  perfons- dying  inteftate,  are  to 
be  diftributed  by  adrhiniftrators,  one  third  to 
the  wife,  and  the  refidue  equally  arrtbngft  the 
children,  and  their  representatives  •,  if  no  chil- 
dren, one  moiety  of  the  perfonal  ellate  is  to  go 
to  the  wife,  aod  the  reft  equally  to  the  next  of 
kin:  and  if  no  wife,  but  children,  it  fiiai]  be 
diftributed  amonglt  the  children-,  and  if  no  chil- 
dren nor  wife,  to  go  to  the  next  of  kin  in  equal 
degree.  But  this  is  not  to  extend  to  eftates  of 
feme  coverts,  &V.  And  where  children  die  after 
their  father,  without  wife  or  child,  the  mother, 
and  every  brother  and  filler,  and  their  repreien- 
tatives,  fhall  have  equal  lharcs  in  their  eftates. 

No  reprefentatives  fhall  be  allowed  after  brothers 

and 
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and  fillers  children ; and  children  advanced  in 
the  inteftate’s  life-time,  are  excepted  by  the  fta- 
tute  22  £•?  23  Car.  2.  c.  10.  14  Geo.  2.  e.  20. 

/.  9.  29  Car.  2.  c.  3.  f.  25.  perpetuated  by 

1 Jac.  2.  c.  17.  /.  5. 

Againft  an  adminiftrator,  and  for  him,  ac- 
tion will  lie,  as  for  and  againft  an  executor ; and 
he  fhall  be  charged  to  the  value  of  goods,  and 
no  further,  unleis  he  wafte  the  goods  of  the  in- 
teftate : but  an  adminiftrator  can  do  nothing  'till 
adminiftration  is  granted.  Vent.  307. 


©f  tlje  Infos  relating;  to  lEatrfagc, 
BatfatDp,  3nfants,  3!ocot0,  luna» 
ficus. 


Marriage  ngnifies  the  lawful 

conjunction  of  man  and  woman  in  a 
conftant  fociety  and  agreement  of  liv- 
ing together,  'till  the  contrail  is  difiolved  by 
death  or  breach  of  faith,  or  fome  notorious  mif- 
behaviour,  deftrudtive  of  the  ends  for  which  it 
was  intended : and  mutual  confent  between  par- 
ties 'tis  faid  makes  the  marriage,  before  confum- 
mation.  I fhall  divide  this  fubjedt  of  marriage 
into  divers  parts  or  branches,  as, 

1.  How  marriages  are  folemnized. 

2.  What  perfons  may  marry. 

3.  Contracts  of  marriage. 

4.  Rights  of  hulband  and  wife. 

5.  Marriage  fcttlements  and  jointures. 

I.  Mar- 
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1.  Marriage  was  inftifuted  in  a (late  of  inn(> 
cence,  for  prefervation  thereof,  and  is  one  of 
the  rights  of  human  nature ; and  as  to  the  fo- 
lemnization  of  marriage,  this  is  a civil  right,  re- 
gulated by  the  laws  and  cuftoms  of  the  king- 
dom or  country  where  we  refide;  and  every  ftate 
allows  fuch  privileges  to  the  parties  as  it  deems 
expedient,  and  denies  legal  advantages  to  thofe 
who  refufe  to  folemnift:  their  marriage  in  the 
manner  it  requires : but  they  cannot  diffolve 
a marriage  celebrated  in  another  manner,  mar- 
riage being  of  divine  inftitution,  to  which  only 
a full  and  free  confent  of  the  mind  is  neceffary. 

Moor  170. 

There  is  a marriage  in  right  or  in  pofieflion } 
and  marriage  de  faflo,  or  in  reputation,  as  among 
Quakers,  &c.  which  is  allowed  to  be  fufficient  to 
give  title  to  a perfonal  eftate : tho’  in  the  cafe  of 
a Dijfenter,  who  was  married  to  a woman  by  a 
minifter  of  the  congregation,  not  in  orders,  it 
was  held,  that  when  a hufband  demands  a right 
due  to  him  as  hufband  by  the  ecclefiaftical  law, 
he  ought  tb  prove  himfelf  a hufband  by  that 
law  to  intitle  him  to  it : yet  this  marriage  was 
not  a mere  nullity,  becaufe  by  the  law  of  na- 
ture thecontrad  is  binding.  Marriages  by  Rom- 
ijh  priefts , whofe  orders  are  acknowledged  by 
the  church  of  England.,  will  have  the  effed  of  a 
legal  marriage  in  fome  inftances  ; as  in  the  cafe 
of  Mr.  Fielding , who  was  married  by  a Romifb 
prieft  to  Mrs.  IVadfwortb : this  was  held  to  be 
fuch  a marriage,  as  to  make  it  felony  in  him  to 
marry  afterwards  to  the  dutchefs  of  Cleveland. 

4 Read.  Stat.  Law  200.  2 Burn’s  Ecclef.  Law 

30.  but  marriages  fhould  be  folemnized  accord- 
ing to  the  rites  of  the  church  of  England , for 
the  parties  to  be  intitled  to  the  privileges  at- 
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tending  marriage  here.;  as  dower,  thirds,  &V. 
Leon.  53.  Woofs  Inft.  59.  Salk.  119. 

To  guard  agairtft  private  marriages,  it  is  or- 
dained, that  parfons,  vicars  or  curates,  marrying 
any  perfons,  or  employing  other  minifters  to  do 
the  fame,  without  publifhing  the  banns  of  ma- 
trimony according  to  law,  or  without  a licenc# 
for  the  marriage  firft  hatband  obtained,  fhall  for- 
feit 100/.  the  perfons  fo  married  10  /.  and  pa- 
rifh-clerks,  ks’c.  affifting,  knowing  it  to  be  fo, 
5 /.  by  the  ftatute  7 Csf  8 W.  3.  c.  35.  And  be- 
fore this  ftatute  an  information  was  exhibited 
againft  a perfon  for  combination,  in  procuring  a 
clandefline  marriage  in  the  night,  without  banns 
or  licence,  between  a maid-l’ervant  and  a young 
gentleman,  who  was  heir  to  an  eftate;  and  the 
parfon  being  in  liquor  was  fined  100  marks,  and 
ordered  to  be  committed  ’till  paid  : but  it  does 
not  appear  that  the  marriage  could  be  made  void. 
Cro.  Car.  557. 

By  the  ordinances  of  our  church,  when  per- 
fons are  to  be  married,  the  banns  of  matrimony 
fhall  be  publifhed  in  the  parifh  church  where 
they  dwell  three  feveral  fundays  or  holidays,  in 
the  time  of  divine  fervice;  and  if  at  the  day  ap- 
pointed for  their  marriage,  any  man  do  alledge 
any  impediment,  as  precontraft,  confanguinity, 
or  affinity,  parents  not  confenting,  where  under 
age,  &c.  why  they  fhould  not  be  married,  and 
become  bound  with  fufficient  fuieties  to  prove 
his  allegation;  then  the  folemnization  rtuft  be 
deferred,  until  fuch  time  as  the  truth  is  tried : 
and  no  minifter  fhall  celebrate  matrimony  be- 
tween any  perfons  without  a faculty  or  licence, 
except  the  banns  have  been  firft  publifhed,  as 
direfted  by  the  book  of  common  prayer,  upon 
pain  of  fulpenfion  for  three  years ; nor  fhall  any 

minifter. 
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minifter,  under  the  like  pain,  join  any  perfons 
in  marriage  who  are  fo  licenfed,  at  any  unfea* 
fonable  times,  or  in  a private  place,  tic.  Ru- 
hr ick.  Canon  62. 

And  on  granting  of  licences  for  marriage, 
affidavit  or  oath  is  to  be  firft  made  before  one 
of  the  dodtors  of  the  commons,  by  the  man,  that 
he  and  the  woman  live  at  fuch  a place,  tic.  and 
are  willing  to  marry  each  other;  that  theie  is 
no  impediment  of  precontract,  confanguinity, 
tic.  or  any  fuit  depending  in  any  ecclefiaftical 
court,  touching  any  contract  of  marriage  of  ei- 
ther of  the  parties  with  any  other,  tic.  And 
then  a bond  is  entered  into,  to  the  like  effedt, 
as  to  there  being  no  impediment  of  precontract, 
or  any  fuit  depending,  tic.  that  neither  of  the 
parties  are  ot  better  eftate  than  fuggefted  ; and 
that  the  marriage  be  openly  folcmnized  in  the 
church  mentioned,  in  canonical  hours,  between 
eight  and  twelve  in  the  morning,  tic.  Licences 
to  the  contrary  fhall  be  void ; and  the  parties 
marrying  are  iubjedt  to  pumfhment  as  for  clan- 
deftine  marriages.  Can.  102. 

• There  are  iome  things  difufed  on  granting 
Licences ; as  the  tell ificat ion  of  witnefies  of  the 
confentof  parents;  and  celebrating  the  marriage 
in  the  parifli-church  where  one  of  the  parties 
dwelleth,  tic.  apd  notwithftanding  the  canons, 
marriages  of  perfons  of  quality  are  frequently 
in  their  own  houics,  out  ot  canonical  hours,  in 
the  eyening;  and  often  iolemnized  by  others  in 
qther  churches,  tic.  which  things  are  difpenfed 
with,  in  regard  to  the  lubllance  of  the  marriage, 
to  make  the  fame  good  without  all  the  ceremo- 
nies. But  now 
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« All  banns  of  matrimony  fhall  be  publifhed 
« in  an  audible  manner  in  the  parifh-church,  or 

* in  fome  publick  chapel,  in  which  banns  of 

* matrimony  have  been  ufually  publifhed,  be- 

* longing  to  fuch  parifh  or  chapelry  wherein 
« the  perfons  to  be  married  dwell ; according 

* to  the  form  prefcribed  by  the  rubric  prefixed 

* to  the  office  of  matrimony  in  the  book  of 
« common  prayer ; upon  three  Sundays  preced- 

* ing  the  folemnization  of  marriage,  during  the 
4 time  of  morning  fervice,  (or  of  evening  fervice, 

* if  there  be  no  morning  fervice,  in  fuch  church 
« or  chapel  upon  any  of  thok  Sundays)  immediate- 

* ly  after  the  fecond  leffon  : and  when  the  per- 
4 fons  to  be  married  dwell  in  diverfe  pariffies  or 
4 chapelries,  the  banns  fhall  be  publifhed  in  the 
4 church  or  chapel  belonging  to  fuch  parifh  or 
4 chapelry  wherein  each  of  them  dwell } and 
4 where  both  or  either  of  the  perfons  to  be  mar- 
4 ried  dwell  in  any  extraparochial  place,  having 

* no  church  or  chapel  wherein  banns  have  been 
4 ufually  publifhed,  then  the  banns  fhall  be  pub- 

* lifhed  in  the  parifh-church  or  chapel  belong- 
4 ing  to  fome  parifh  or  chapelry  adjoining  to 
4 fuch  extraparochial  place:  and  where  banns 
4 fhall  be  publifhed  in  any  church  or  chapel  be- 
4 longing  to  any  parifh  adjoining  to  fuch  extra- 
4 parochial  place,  the  parfon,  vicar,  minifter 
4 or  curate,  publifhing  fuch  banns,  fhall  under 
4 his  hand  certify  the  publication  thereof,  in 
4 fuch  manner  as  if  either  of  the  perfons  to  be 
4 married  dwelt  in  fuch  adjoining  parifh,  and  all 
4 other  rules  prefcribed  by  the  faid  rubrick,  con- 
4 cerning  the  publication  of  banns,  and  the  fo- 
4 lemnization  of  matrimony,  not  hereby  altered, 
4 fhall  be  obferved : and  in  all  cafes  where  banns 
4 fhall  have  been  publifhed,  the  marriage  fhall 
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* he  folemnized  in  one  of  the  parilh-churches 

* or  chapels  where  fuch  banns  have  been  pub- 

* lifhed,  Slat.  2 6 Geo.  2.  c.  33.  f 1. 

* No  parfon,  vicar,  minifter  or  curate  lhall 

* be  obliged  to  publifh  the  banns  of  matrimony 

* between  any  perfons,  unlefs  the  perfons  to  be 

* married  lhall  feven  days  before  the  time  re- 

* quired  for  the  firit  publication  of  fuch  banns, 

* caufe  to  be  delivered  to  fuch  parfon,  &c.  a 

* notice  in  writing  of  their  chrillian  and  fur- 
‘ names,  and  of  their  refpedtive  abodes  within 

* fuch  parilh,  chapelry  or  extraparochial  place, 

* and  of  the  time  during  which  they  have  dwelt 

* in  fuch  houfes  rcfpedively.*  Id.  fell.  2. 

* No  parfon,  &c.  folemnizing  marriages  be- 
‘ tween  perfons,  both  or  one  of  whom  (hall  be 

* under  the  age  of  2 1 years,  after  banns  pub- 
‘ lifhed,  lhall  be  punifhed  by  ecdefiaftical  cen- 
‘ fures,  for  folemnizing  fuch  marriages  without 

* confent  of  parents  er  guardians,  whofe  con- 

* lent  is  required  by  law,  unlefs  fuch  parfon,  (sc. 

* have  notice  of  the  difTent  of  fuch  parents  or 

* guardians.  And  in  cafe  fuch  parents  or  guar- 

* dians,  or  one  of  them,  publickly  c-*ufe  to  be 

* declared,  in  the  church  or  chapel  where  the 
‘ banns  lhall  be  fo  publilhed,  at  the  rime  of 

* fuch  publication,  their  diflent  to  fuch  mar- 

* riage,  fuch  publication  of  banns  lhall  be  void.* 
Id.  fell.  3. 

* No  licence  of  marriage  lhall  be  granted,  by 
‘ any  perfon  having  authority  to  grant  fuch  li- 

* cences,  to  folemnize  any  marriage  in  any  other 

* church  or  chapel,  than  in  the  parilh  church 

* or  public  chapel  belonging  to  the  parilh  or 

* chapelry,  within  which  the  ufual  place  of 

* abode  of  one  of  the  perfons  to  be  married 
‘ lhall  have  been  for  four  weeks,  immediately 

‘ before 
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‘ before  the  granting  fach  licence ; or  where 
‘ both  or  either  of  the  parties  to  be  married 
‘ dwell  in  any  extraparochial  place,  having  no 
‘ church  or  chapel  wherein  banns  have  been  ufu- 
‘ ally  publifhed  •,  then  in  the  parifhchurch  or 

* chapel  belonging  to  fome  parilh  or  chapelry 

* adjoining  to  fuch  extraparochial  place.’  Id. 

ft  ft.  4. 

* All  parifhes  where  there  fhall  be  no  parifh- 

* church  or  chapel,  or  none  wherein  divine  fer- 

* vice  fhall  be  ufually  celebrated  every  Sunday , 

* may  be  deemed  extraparochial  places  for  the 
' purpofes  of  this  aft.’  Id.  /eft.  5, 

‘ Nothing  herein  contained  (hall  deprive  the 

* archbilhop  of  Canterbury  and  his  officers,  of 

* the  right  which  hath  hitherto  been  ufed,  in 

* virtue  of  25  Hen.  8.  c.  21.  of  granting  fpecial 
‘ licences  to  marry  at  any  convenient  time  or 

* place.  Id.  /eft,  6. 

4 No  furrogate  deputy  by  any  egclefiaftical 

* judge,  who  hath  power  to  grant  licences  of 

* marriage,  fhall  grant  any  fuch  licence,  before 

* he  hath  taken  an  oath  before  the  laid  judge, 
‘ faithfully  to  execute  his  office.according  to  law 

* to  the  beft  of  his  knowledge,  and  hath  given 

* fecurity  by  his  bond  in  the  .fum  of  100/.  to 

* the  bifhop  of  the  diocefe,  for  the  faithful  exer 

* cution  of  his  office.  Id.  /eft.  7. 

* If  any  perfon  fhall  folcmnize  matrimony  in 

* any  other  place  than  a church  or  public  cha- 
‘ pel,  where  banns  have  been  ufually  publifhed, 

* unlefs  by  fpecial  licence  .from  the  archbilhop 

* of  Canterbury ; or  fhall  folemnize  matrimony 

* without  publication  of  banns,  unlefs  licence 
4 of  marriage  be  firll  obtained  from. fome  per- 
4 l'on  having  authojity  to  grant  the  famej  every 
4 perfon  wilfully  fo  offending  and  convifted, 

. . ' ' fhall 
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* Hull  be  adjudged  guilty  of  felony,  and  fhall 
‘ be  tranfported  to  fome  of  bis  majefty’s  planta- 
‘ tions  in  America,  for  j 4 years,  according  to 

* the  laws  for  tranfportation  of  felons.  And  all 
‘ marriages  folemnized  in  any  other  place  than 

* a church  or  fuch  publick  chapel,  unlefs  by 

* fpecial  licence  as  aforefaid,  or  without  publi- 
‘ cation  of  banns,  or  licence  of  marriage  from  a 

* perfon  having  authority  to  grant  the  fame, 

* lhall  be  void  * Id.  fell.  8. 

* All  profecutions  for  fuch  felony  (hall  be 

* commenced  within  three  years  after  the  offence 

* committed.’  Id.feft.  9. 

* After  the  folemnization  of  any  marriage  un- 

* der  a publication  of  banns,  it  fhall  not  be  ne- 

* ceffary  in  fupport  of  fuch  marriage,  to  give  any1 
‘ proof  of  the  dwelling  of  the  parties  in  the  re- 
‘ fpeCtive  parishes  or  chapelries  wherein  the  banns 

* were  publifhed  •,  or  where  the  marriage  is  by 

* licence,  it  fhall  not  be  neceffary  to  give  any 
‘ proof  that  the  ufual  place  of  abode  of  one  of  the 

* parties,  for  four  weeks  as  aforefaid,  was  in  the 

* parifh  or  chapelry  where  the  marriage  was  fo- 

* lemnized ; nor  fhall  any  evidence  in  any  of  the 
‘ faid  cafes  he  received  to  prove  the  contrary  in 

* any  fuit  touching  the  validity  of  fuch  marriage.’ 

Id.  fell.  10. 

* All  marriages  folemnized  by  licence,  where 

* either  ©f  the  parties,  not  being  a widower  or 
‘ widow,  fhall  be  under  the  age  of  1 1 years, 

* which  fhall  be  had  without  the  confent  of  the 
‘ father  of  fuch  of  the  parties  fo  under  age,  if 
‘ living,  or  if  dead,  of  the  guardians  of  the  per- 

* fon  of  the  party  fo  under  age,  or  one  of  them  ; 

* and  in  cafe  there  be  no  fuch  guardian,  then  of 

* the  mother,  il  living  and  unmarried;  or  if  there 
‘ be  no  mother  living  and  unmarried,  then  of 

* Y ‘a  guardian 
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* a guardian  of  the  perfon  appointed  by  the  court 

* of  Chancery , fhall  be  void.5  Id.  fek.  n.  . 

• * In  cafe  any  fuch  guardian  or  mother  or  any 

* of  them,  whofe  confent  is  made  neceffary, 

* fh ill  be  non  compos  mentis,  or  beyond  the  feas, 

* or  fhall  refufe  their  confent  to  the  marriage,  it 

* fhall  be  lawful  for  any  perfon  defirous  of  mar- 

* rying  in  any  of  the  before  mentioned  cafes, 

* to  apply  by  petition  to  the  lord  chancellor, 

* who  is  hereby  impowered  to  proceed  upon 

* fuch  petition  in  a fummary  way  ■,  and  in  cafe 

* the  marriage  propofed  appear  proper,  the  lord 
‘ chancellor  fhall  judicially  declare  the  fame  to 
4 be  fo  by  an  order  of  court,  and  fuch  order 

* fhall  be  deemed  as  good  as  if  the  guardian  or 

* mother  of  the  perfon  fo  petitioning,  had  con- 

* fen  ted  to  fuch  marriage.’  Id.feSJ.  12. 

4 The  churchwardens  and  chapelwardens  of 
' every  parifh  or  chapelry  fhall  provide  books 

* of  vellum,  or  durable  paper,  in  which  all  mar- 

* riage's  and  banns  of  marriage  refpettively,  there 
4 pubiifhed  or  folemnized,  fhall  be  regrftered  : 
4 and  every  page  thereof  fhall  be  marked  at  the 
4 top,  with  the  number  of  fuch  page,  begin- 
4 ning  at  the  fecond  leaf  with  number  one  > and 
4 every  leaf  or  page  fo  numbered,  fhall  be  ruled 
4 with  lines  at  proper  and  equal  diftances  : and 
4 all  banns  and  marriages  pubiifhed  or  celebra- 
4 ted  in  any  church  or  chapel,  or  within  any  fuch 
4 parifh  or  chapelry,  fhall  be  regiftred,  print- 
4 ed  or  written  upon,  or  as  near  as  may  be  to 
4 fuch  ruled  lines ; and  fhall  be  figned  by  the 

, 4 parfon,  vicar,  minifler  or  curate,  or  by  fome 

4 other  perfon  in  his  prefence,  and  by  his  direc- 
4 tion  •,  and  fuch  entries  fhall  be  made  on  or 
near  fuch  lines  in  fucceffive  order,  where  the 
4 paper  is  not  damaged  or  decayed,  until  a new 
4 book  fhall  be  neceffary  ; and  then  the  direc- 

4 tions 
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* tions  aforefaid  fhall  be  obferved  in  every  fuch 

* new  book.  And  all  books  provided  as  aiore- 

* faid,  fhall  belong  to  every  fuch  parilb  or  cha- 
4 pelry  refpeftively,  and  fhall  be  carefully  pre- 

* ferved  for  publick  ufe.*  Id.  J eft.  14. 

‘ All  marriages  fhall  be  folemnized  in  the 

* prefence  of  two  witnefles,  befides  the  mini- 

* fter  who  fhall  celebrate  the  fame.  And  itn- 

* mediately  after  the  celebration  of  every  mar* 

* riage,  an  entry  thereof  fhall  be  made  in  fuch 

* regifter  ; in  which  it  fhall  be  exprefied,  thac 

* the  faid  marriage  was  celebrated  by  banns  or ' 

* licence ; and  if  both  or  either  of  the  parties 

* married  by  licence  be  under  age,  with  con- 
‘ fent  of  the  ptrents  or  guardians,  as  the  cafe 

* fliall  be ; and  fhall  be  figned  by  the  minifter 

* with  his  proper  addition,  and  alfo  by  the  par- 

* ties  married,  and  attefted  by  fuch  two  wic- 

* nefies.”  Id.  JeR.  1 5. 

‘ If  any  perfon  fnali,  with  intent  to  elude  this 

* aft,  wilfully  infert,  or  caufe  to  be  inferred,  in 
<*  the  regifter  book  of  fueh  parifh  or  chapelry, 

‘ any  falfe  entry  of  any  thing  relating  to  any 

* marriage ; or  falfely  make,  alter,  forge  or 

* counterfeit,  or  caufe  to  be  falfely  made,  3 c. 

4 or  affift  in  falfely  making,  3c.  any  fuch  en- 
‘ try  in  fuch  regifter ; or  falfely  make,  3c.  or 
‘ ca  .fe  to  be  falfely  made,  3c.  or  adift  in  falfely 

* making,  3c.  any  fuch  licence  of  marriage  as 

* aforefaid,  or  publifh  as  true  any  fuch  falfe,  al- 

* tered,  forged  or  counterfeited  regifter,  or  a 
‘ copy'  thereof,  or  any  fuch  falfe,  3c.  licence 
‘ of  marriage,  knowing  fuch  regifter  or  licence 

* of  marriage  refpeftively  to  be  falfe,  3c.  or 

* if  any  perfon  fliall  wilfully  deftroy,  or  caufe 
‘ to  be  deftroyed,  any  regifter- book  of  marri- 

* ages,  or  any  part  of  fuch  regifter-book,  with 
‘ intent  to  avoid  any  marriage,  or  to  iubjeft  any 
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* perfon  to  any  of  the  penalties  of  this  aft ; 

* every  perfon  fo  offending,  and  being  convic- 

* ted,  (hall  be  adjudged  guilty  of  felony,  and 
‘ fhall  fuffer  death.  Id.  fell.  16. 

* This  aft  fhall  not  extend  to  the  marriages  of 
4 any  of  the  royal  family.’  Id.  fe£l.  17. 

4 Nothing  in  this  aft  fhall  extend  to  Scotland , 
4 nor  to  any  marriages  amongft  Quakers,  or 
4 amongft  perfons  profeffing  the  Jewijh  reli- 
4 gion,  where  both  the  parties  to  fuch  marriage 
4 fhall  be  Quakers,  or  perfons  profeffing  the 
4 Jewifh  religion  •,  nor  to  any  marriages  iolem- 
4 nized  beyond  the  feas.*  Id.  fell.  18. 

The  proof  of  a marriage  may  be  by  witnefles 
who  were  prefent  at  the  folemnization  j by  co- 
habitation of  the  parties ; by  publick  fame  and 
reputation ; by  confeffion  of  the  married  perfons 
themfelves,  altho’  their  acknowledgment  might 
only  be  to  avoid  the  punifhment  of  fornication  ; 
and  by  divers  other  circumftances ; which  if 
they  amount  to  half  a proof,  ought  to  be  ex- 
tended in  favour  of  marriage  rather  than  con- 
trary to  it.  Wood  Civ.  L.  ill.  2 Burn's  Ec- 
clef.  Law  36.  pi.  5. 

Entry  of  names  of  perfons,  as  married,  in  a 
church  book  is  not  politive  evidence  of  the  mar- 
riage, unlefs  the  identity  of  the  perfons  be  pro- 
ved ; or  that  it  be  ftrengthoned  with  proof  of 
cohabitation,  or  allowance  of  parties.  1 5 Fin. 
Mr.  254.  pi.  6.  2 Eq.  Caf.  Abr.  585.  pi.  3.  Gr. 
(A  Rud.  Law  & Eq.  206.  pi.  3. 

‘The  form  of  a faculty  or  licence  for 
marriage. 

EDMUND  by  divine  permifion  lord 
bijhop  of  London  •,  to  our  well  beloved  in 

4 Cbrijl 
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Chrijl  A.  B.  of,  &c.  batcbelor , and  C.  D.  of 
&c.  fpinjler , fendeth  greeting.  JVbereas  you 
are,  as  is  alledged , determined  to  enter  into 
the  holy  fate  of  matrimony , and  are  very  de- 
firous  of  obtaining  your  marriage  to  be  folemnized 
in  the  face  of  the  church , we  are  willing  that 
fucb  your  bonef  defires  may  more  fpeedily  have 
their  defir ed  effed,  and  therefore  that  you  may 
be  able  to  procure  fucb  marriage  to  be  freely  and 
lawfully  folemnized  in  the  parijh  church  of,  &c. 
by  the  reClor , vicar  or  curate  thereof , at  any  time 
of  the  year,  without  [ub lifting  of  banns,  provided 
that  by  reafon  of  any  precontract,  confanguinity , 
affinity  or  any  other  lawful  caufe  wbatfoever, 
there  be  no  lawful  impediment  in  this  behalf,  and 
that  there  be  not  at  this  time  any  action,  fuit, 
plaint,  quarrel  or  demand  moved  or  depending 
before  any  judge  ecclefiafiical  or  temporal  for  or 
concerning  any  marriage  contracted  by  or  with  ei- 
ther of  you,  and  that  the  Jaid  marriage  be  openly 
folemnized  in  the  church  above-mentioned , between 
the  hours  of  eight  and  twelve  in  the  forenoon,  and 
without . any  prejudice  to  the  minifer  of  the  place 
where  the  faid  woman  is  a parifhontr : we  do 
hereby,  for  good  caufes , give  and  grant  our 
licence  or  faculty,  as  well  to  you  the  parties  con- 
tracting, as  to  the  rcClor,  vicar  or  curate  of  the 
faid  church  where  the  faid  marriage  is  intended 
to  be  folemnized,  to  folemnize  the  fame  in  man- 
ner and  form  above  fpecified,  according  to  the 
rites  and  ceremonies  prefcribed  in  the  book  of 
common  prayer,  in  that  behalf  publifhed  by 
authority  of  parliament.  Provided  always , that 
if  hereafter  any  fraud  jhall  appear  to  have  been 
committed  at  the  time  of  granting  this  licence, 
Y 3 either 
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either  by  falfe  fuggejlions  er  concealment  *f  the 
truth,  then  this  licence  Jhall  be  void  to  ail  intents 
a d purpofes  in  law,  as  if  the  fame  bad  nevtr 
keen  granted  \ and  in  that  cafe , we  do  inhibit  all 
viiniflers  wbatfcever , if  any  thing  of  the  premises 
Jhall  have  come  to  their  hnowle  ge,  from  proceeaing 
to  the  celebration  of  the  faid  marriage,  without 
jirjl  ccn/ulting  u or  cur  vicar  general.  Given 
under  the  feal  ( which  we  ufe  in  this  behalf ) the 
day  of,  &c.  in  the  year  of  our  L«rd,  &c. 

The  ufual  fees  and  charges  of  taking  out  this 
licence,  under  the  bifhop’s  feal  which  is  figned, 
by  the  regifter,  with  the  affidavit  and  bond, 
amount  to  about  i /.  5J.  and  altho’  but  one  pa- 
rifh-church  is  named,  minifters  of  almoft  all 
other  * churches  in  the  diocefe  will  marry  the 
parties  by  virtue  of  the  licence. 

2.  As  to  what  perfons  may  marry;  in  for- 
mer times  pYiefts  were  reftrained  from  marri- 
age, and  their  ifiiie  accounted  baftards,  &c.  but 
on  the  reformation,  laws  were  made,  declaring 
that  the  marriage  of  priefts  fhould  be  lawful ; 
though  the  preambles  to  thofe  ftatutes  fet  forth, 
that  it  would  be  better  for  priefts  to  live  chafte, 
and  feparate  from  the  company  of  women,  that 
they  might  the  better  attend  their  religious  duty. 
St  at.  5 y 6 Ed.  6.  c.  23. 

All  petfons  who  are  of  the  age  of  confent  to 
marry,  viz.  the  man  at  fourteen,  and  the  wo- 
man at  twelve,  (not  prohibited  by  the  Levitical 
degrees,  or  otherwife  by  God’s  Law,)  may  law- 
fully many  : but  marriages  made  within  the  de- 
grees are  inceftuous  and  unlawful.  A fen  of  a 
father  by  another  wife,  and  daughter  of  a mother 

by 

• But  now  they  cannot.  See  the  above  flalute  of  z6 
Get.  2.  c.  33.  Jtcl.  4. 
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by  another  hulband,  coufin  german',  &c.  may 
marry  with  each  other : a man  may  not  marry 
his  brother’s  wife,  or  wife’s  filter,  an  uncle  his 
niece,  an  aunt  her  nephew,  &c.  Though  if 
one  takes  his  filter  to  wife,  they  are  baron  and 
feme,  and  the  ifiue  are  not  baftards  ’till  a di- 
vorce. A fitter’s  baftard  daughter  is  faid  to  be 
within  the  Levitical  law  of  affinity  ; it  being  mo- 
rally as  unlawful  to  marry  a baltard  as  one  born 
in  wedlock  : and  if  a baltard  doth  not  fall  under 
the  prohibition,  a mother  may  marry  her  ba- 
ltard fon  j and  there  are  perfons  within  the  rea- 
fon  of  the  prohibition  of  marriage,  though  not 
mentioned,  and  mult  be  prohibited ; as  the 
father  from  marrying  his  daughter,  the  grand- 
fon  from  marrying  his  grandmother,  &c.  Co. 
Lit.  24.  Levit.  c.  18,  20.  Rol.  Abr.  394.  5 
Mod.  168.  Laugh.  321. 

By  the  ftatute  32  Hen.  8.  c.  38.  The  tem- 
poral courts  are  to  determine  what  marriages  are 
within,  or  without  the  Levitical  degrees ; and 
prohibit  the  fpiritual  courts,  if  they  impeach 
any  perfons  for  marrying  without  thofe  degrees : 
and  it  has  been  held,  if  it  were  not  for  that  fta- 
tute, we  Ihould  be  under  no  obligation  to  ob- 
ferve  the  Levitical  degrees.  In  cafe  of  perpetual 
impotency,  fear,  or  imprifoment,  fo  that  there 
can  be  no  confent;  'or  where  perfons  are  precon- 
tracted ; a man  or  woman  have  a wife  or  huf- 
band  living,  &c.  here  the  marriages  are  to  be 
adjudged  void,  as  prohibited  by  God’s  Law. 
And  loyalty  or  lawfulnefs  of  marriage  is  to  be 
tried  by  the  bilhop’s  certificate ; on  inquifition 
taken  before  him,  and  examination  of  witnefles, 
(Ac.  But  where  the  righc  of  marriage  is  not  in 
queltion,  whether  a woman  is  married,  or  the 
is  the  wife  of  fuch  a one,  is  triable  by  jury  at 
Y 4 Common 
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Common  Law.  2 Ventr.  9.  Co.  Lit.  235.  2 

Juft.  687.  7 Rep.  23.  £>)’.  303.  !«;.  41. 

3 <SV.’/L  64. 

If  any  perfons  are  married  before  the  age  of 
confent,  they  may  at  that  age  difagree,  and 
marry  again,  without  any  divorce  : but  if  they 
once  give  confent  when  at  age,  they  cannot  af- 
terwards difagree  ; and  where  they  are  married 
before,  there  needeth  not  a new  marriage,  if 
they  agree  at  that  age.  A man  being  of  the 
age  to  confent,  and  the  woman  not -,  or  the  wo- 
man of  age  and  the  man  not*  he  or  flic  may 
difagree  to  the  marriage,  at  the  other’s  coming 
of  age  to  confent,  as  well  as  the  other,  for  there 
is  a mutual  power  of  difagreement : where  after 
difagreement  of  the  parties,  at  the  age  of  con- 
fent they  agree  to  the  marriage,  and  live  toge- 
ther as  man  and  wife,  the  marriage  hath  conti- 
nuance, notwithftanding  the  former  difagree- 
ment j though  if  that  had  been  before  the  ordi- 
nary, they  could  not  after  agree  again  to  make 
it  good.  Co.  Lit.  33,  2 Inft.  182.  3 Inft.  88. 

6 Rep.  22.  Danv.  Abr.  699, 

A woman  cannot  difagree  within  her  age  of 
twelve  years,  ’till  which  the  marriage  continues-, 
and  before,  her  difagreement  is  void : Though 
if  a man  marries  a woman  under  that  age,  and 
afterwards  lhe  within  her  age  of  content  riif- 
agrees  to  the  marriage,  and  at  her  age  of  twelve 
years  marries  another  -x  now  the  firft  marriage 
is  dilTolved,  fo  that  he  may  take  another  wife : 
for  although  the  difagreement  within  the  age  of 
confent  was  not  fufficicnt,  yet  her  taking  another 
hufband  at  that  age,  and  cohabiting  with  him, 
affirms  the  fame,  by  which  the  firft  marriage 
will  be  avoided.  Danv.  Abr.  699.  Moor 
575*  764-  . 
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3.  Contra#s  of  marriage,  where  either  party 
is  not  feven  years  of  age,  are  abfolutely  void  : 
but  marriages  of  princes  made  by  the  ftace  in 
their1'  behalf,  at  any  age,  are  held  good  ; though 
many  of  thefe  contra#s  have  been  broke  through 
by  thofe  great  perlons. 

Where  there  is  a mutual  contra#  of  marriage 
in  words  of  prefent  time,  and  it  can  be  proved, 
the  ecclefiaftical  courts  will  compel  the  parties 
to  folemnize  their  marriage;  although  either  or 
both  of  them  are  married  elfewhere,  and  chil- 
dren have  been  the  fruits  of  it : but  if  the  con- 
tra# is  made  in  words  of  future  time,  and  this 
is  not  carried  into  execution  by  confummation, 
&V.  and  the  parties  marry  others,  fuch  marriage 
is  good.  For  a contra#  of  marriage  in  the  pre- 
fent time,  when  it  is  faid,  I marry  you ; or,  Tou 
and  I are  man  and  ■wife , &c.  is  not  releafeable ; 
though  the  marriage  contra#  of  future  time, 
where  ’tis  faid,  I will  marry  you,  or  I promife  to 
marry  you,  &c.  may  be  releai’ed.  4 Read.  Slat. 
Law  192. 

If  a man  promife  a woman  to  marry  her  by 
promife  de  preefenli , as,  I do  take  thee  to  my  wife, 
or  the  wife  make  the  like  promife  to  the  huf- 
band ; fuch  promife  cannot  be  diflblved,  but 
they  are  reputed  hulband  and  wife  in  refpe#  of 
the  fubftance  and  indiffoluble  knot  of  matrimo- 
ny: and  therefore,  if  either  of  them  (hould 
marry  with  any  other  perfon,  confummating  the 
fame  by  carnal  copulation  and  procreation  of 
children ; this  matrimony  is  to  be  diffolved  as 
unlawful;  the  parties  marrying  are  to  be  pu- 
nifhed  as  adulterers,  and  their  children  in  dan- 
ger of  baftardy.  Swinb.  9,  10. 

Upon  a promife  of  fut.ure  marriage,  if  the  par- 
ties afterwards  lie  together,  it  has  been  adjudged, 

the 
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the  con t raft  pafles  thereby  into  a real  marriage* 
in  conftrudion  of  law:  and  by  Holt  Ch.  Juft. 
If  a contrad  be  in  words  of  future  time,  as  I 
will  take  tbee , &c.  and  the  man  does  take  her 
accordingly,  and  cohabit  with  her,  *tis  a mar- 
riage, and  the  fpiritual  court  cannot  punifh  them 
for  fornication.  A man  contrails  to  marry  with 
A.  and  after  marries  B.  whereupon  A.  fues  him 
in  the  fpiritual  court,  and  fentcnce  is  given 
that  he  fhail  efpoule  A.  and  live  with  her,  which 
he  doth  and  they  have  iffue;  fuch  iflue  (hall 
inherit,  though  there  was  no  divorce  from  the 
marriage  of  B.  2 Salk.  477.  Danv.  Abr.  700. 

When  the  words  of  a contrad  of  marriage 
are,  I will  take  thee  from  henceforth , &c.  They 
are  as  much  as,  I do  take  thee,  and  an  abfolute 
marriage:  and  if  it  is  demanded  of  a man,  whe- 
ther he  fhail  take  the  woman  to  his  wife,  and  he 
anlwers,  I will ; or  it  is  demanded  of  the  wo- 
man, if  Ihe  will  take  the  man  to  her  hulband, 
and  Hie  fays,  I will  •,  by  this  marriage,  and  not 
fpoufals  only,  is  contraded.  And  it  is  not  ne- 
ceffary  that  both  parties  ule  the  fame  words ; 
for  if  one  fay,  I will  marry  thee,  and  the  other 
anfwers,  I am  content,  hereby  fpoufals  de 
futuro  are  contraded  : alio  where  a man  fays  to 
a woman,  I promife  to  marry  thee,  and  if  thou 
art  contented  to  have  me,  kifs  me,  or  give  me 
thy  hand  \ if  the  woman  do  kifs,  or  give  her 
hand,  by  this  fpoufals  will  be  contraded  between 
them.  Swinb.  220. 

If  a father  or  mother  promife  marriage  for 
their  daughter,  her  filence,  Ihe  being  prelent  at 
hearing  the  fame,  hath  been  held  a confent  to 
the  contrad : and  where  the  promife  of  the  man 
is  proved,  but  no  adual  promife  on  the  woman’s 
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fide ; if  fhe  carry  herfelf  as  one  confenting  and 
approving  the  promife  of  the  man,  ic  is  evidence 
that  the  woman  likewife  promifed.  In  cafe  a 
ring  be  folemnlv  delivered  by  a man,  and  put 
on  the  woman’s  fourth  finger;  if  fhe  accepts  and 
wears  the  ring,  without  any  words,  they  are  pre- 
fumed to  have  mutually  confented  to  marriage; 
here,  as  his  ccnfent  appears,  fo  her’s  is  implied. 
Sxinb.  69,  210.  3 Salk.  16. 

In  marriage  contrails,  it  is  not  abfolutely  re- 
quired, that  the  parties  do  it  at  the  fame  in- 
itant,  by  anfivering  one  another ; but  if  there 
be  fome  diflance  of  time  betwixt  the  promife 
of  the  man  and  the  woman,  the  contrail  may 
be  good,  if  the  party  firft  promifing  continues 
in  the  lame  mind  until  the  other  party  hath 
promifed  : but  where  the  parties  are  under  age 
to  confcnt,  it  is  not  matrimony,  but  fpoufals, 
if  it  be  either ; and  when  the  words  of  contrail 
are  only  conditional  on  one  fide,  and  on  the 
other  abfolute;  or  if  fpoken  in  jeft,  they  are  not 
obligatory. 

A contrail  of  marriage  may  be  made  by  ab- 
fent  parties,  by  their  proctors,  by  mefiengers. 
Or  letters;  when  by  proxy,  it  is  by  fpecial  power 
of  attorney,  to  contrail  matrimony  or  fpoufals 
for  the  party  in  his  name,  with  fuch  a woman, 
fcfc.  And  in  this  cafe,  the  proitor  fays.  That 
fucb  a man  doth  contrail  matrimony  with  thee , by 
me  bis  proftor,  &c.  To  which  the  woman  an- 
fwers,  I do  take  him  to  my  hujland , by  thee  being 
bis  proSlor ; and  both  parties  are  to  continue  of 
the  fame  mind  till  the  contrail  is  finifhed,  for 
before  that  the  proitor  may  be  revoked,  and 
then  the  contrail  will  be  void.  1 bid. 

But  now  in  no  cafe  fh.»ll  any  fuit  or  proceed- 
ing be  had  in  any  cccleliaftical  court,  to  compel 
' x 'the 
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the  celebration  of  any  marriage  in  facie  ecclefi <e, 
by  reafon  of  any  contract  of  matrimony,  whe- 
ther per  verba  de  prefenti , or  per  verba  de  futuroy 
entered  into  after  25  March  1754.  Slat.  26  Geo. 
2.  c.  33.  • 

On  a promife  of  marriage,  damages  may  be 
recovered  at  law,  if  either  party  refufes  to  marry; 
but  the  promife  muft  be  mutual  on  both  fides  to 
ground  the  aftion  : and  by  ftatute  29  Car.  2. 
c.  3.  no  aftion  fhall  be  brought  upon  an  agree- 
ment on  confideration  of  marriage,  except  it  be 
put  in  writing,  and  figned  by  the  party  to  be 
charged,  f f?f.  A promife  by  letter  is  fufficient 
> within  this  ftatute.  Contra&s  and  bonds  for 
money  to  procure  marriage  between  others,  have 
been  held  void  in  chancery.  Salk.  24.  3 Lev. 

41.  2 Vent.  361.  2 Eq.  Caf.  Abr.  248.  Ld. 

Raym.  387.  Stra.  34. 

4.  By  marriage  with  a woman,  the  hufband 
is  intitled  to  all  her  eftate  real  and  perfonal ; and 
the  effe&s  of  marriage  are,  that  the  hufband 
and  wife  are  accounted  one  perfon,  and  he  hath 
power  over  her  perfon  as  well  as  eftate,  &c. 
Where  there  is  no  fettlement  to  the  contrary,  by 
the  marriage  a man  gaineth  a freehold,  &c.  in 
his  wife’s  right,  if  fhe  have  fee : he  alfb  gains 
a chattel  real,  as  a term  of  years,  (s?c.  All 
chattels  perfonal,  in  poffeflion  of  the  wife  in 
her  own  right,  are  the  hufband’s.  The  huf- 
band fhall  be  tenant  by  the  curtefy  of  the 
wife’s  land  after  her  death,  where  iflue  is  born 
between  them:  and  the  wife  fhall  have  dower 
in  her  hufband’s  lands,  after  the  death  of  her 
hufband,  &c.  And  if  fhe  furvives  him,  fhall 
have  her  term  for  years,  or  other  chattels  real 
again,  if  the  hufband  hath  not  altered  the  pro- 
perty. 
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perty.  Co.  Lit.  351,  4 6.  Dr.  £3*  Stud.  c.  7. 
Lit-  35>  36- 

Agreements  between  hufband  and  wife,  be- 
fore marriage,  are  commonly  extinguifhed  by 
the  marriage  : a man  cannot  grant  lands,  tfc.  to 
his  wife,  nor  covenant  with  her ; but  he  may 
covenant  with  others  for  her  ufe,  &c.  and  may 
devife  to  her  by  will.  The  wife  is  fo  much  un- 
der the  power  of  her  hufband,  as  to  be  difabled 
to  contract  without  his  content;  and  though  fhe 
may  ufe  his  goods,  yet  fhe  may  not  difpofe  of, 
or  pawn  them ; in  ttriftnefs,  a wife  cannot  bind 
her  hufband  by  contract  for  nccefiaries  without 
his  afient ; but  generally,  if  fhe  buys  goods  for 
herfelf,  as  apparel,  &V.  or  for  her  family,  the 
contracts  are  allowed  ; and  the  hufband  is  bound 
to  maintain  his  wife  in  necefiaries,  according  to 
his  degree  and  ellate : though  if  he  makes  the 
wife  allowance  for  clothes,  &c.  which  te  con- 
ftantly  paid,  he  fhall  not  be  charged.  Co.  Lit. 
112,  187.  2 Rep.  71$.  Rot.  Abr.  350.  Mod. 

Rep.  129. 

As  a man  is  not  bound  by  his  wife’s  contratt, 
without  notice  and  afient ; lo  ’tis  faid  he  is  not 
bound  by  the  wife’s  receipt.  If  a woman  mar- 
ried enters  into  bond  for  money,  as  a feme  foie  j 
and  fhe  is  fued  as  fuch,  fhe  may  plead  non  ejl 
fattum,  and  the  coverture  will  avoid  her  bond. 
Where  a woman  foie  indebted  takes  hufband,  it 
is  then  the  debt  of  hufband  and  wife,  and  both 
muft  be  fued ; though  after  the  wife’s  death,  the 
hufband  is  not  liable,  except  there  be  a judg- 
*ment  againft  both  during  the  coverture;  a huf- 
band is  bound  for  the  appearance  of  his  wife, 
where  a writ  is  ferved  on  her;  he  only  fhall  be 
imprifoned  for  want  of  bail,  to  a&ion  brought 
for  debt  of  the  wife,  for  he  muft  find  bail  for 
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her  and  himfelf:  but  if  atfion  is  brought  againft 
a fingle  woman,  who  pending  the  adlion  marries, 
the  plaintiff  may  proceed  to  judgment  and  exe- 
cution againft  her.  Noy  Max.  94.  Leon.  320. 
Cro  Car.  376.  Lev.  216. 

A wife  may  not  bring  an  aflion  for  wrong 
to  her,  without  the  hufband ; and  when  they 
join  in  an  adtion,  damage  is  to  be  laid  only  to 
the  hufband.  But  by  the  cuftom  of  London , a 
feme  covert  trading  in  the  city  as  a foie  mer- 
chant, may  fue  and  be  fued  as  a feme  foie  : a 
wife  in  other  places  cannot  be  fued  without  the 
hufband.  For  trefpafs  and  fcandalous  words, 
&c.  of  or  againft  the  wife,  hufband  and  wife 
are  to  fue  and  be  fued ; and  execution  awarded 
againft  him  •,  though,  for  her  own  offence,  a wife 
may  be  indidted,  without  her  hufband,  and  be 
fined,  £s h.  and  in  Court  Chriftian  fhe  may  fue 
and  be  fued,  without  the  joining  of  her  hufband. 
Co.  Lit.  182.  n Rep.  62.  9 Rip.  72.  2 Rot. 
Abr.  298. 

In  all  cafes  where  the  wife  fhall  not  have  the 
thing  recovered,  and  for  a promife  or  perfonal 
duty  to  the  wife,  the  hufband  only  may  bring 
the  adlion  j and  a hufband  is  intitled  to  the  fruits 
of  his  wife’s  labour,  for  which  he  may  bring  a 
Quantum  Meruit.  If  a perfon  takes  any  thing 
from  the  wife,  the  hufband  is  to  bring  the  adlion 
-for  it,  who  has  the  property:  where  an  injury  is 
.done  to  the  wife  alone,  adlion  cannot  be  main- 
tained by  the  hufband  without  her  j but  for  a 
lofs  and  injury  to  the  hufband,  in  depriving  him 
of  the  converfation  and  fervice  of  his  wife,  h<? 
alone  may  bring  an  adtion ; and  thefe  adiions  are 
laid  for  affault  and  detaining  the  wife,  per  quod 
confer tium  amift,  &c.  Rol.  Rep.  160.  Salk. 
1 14.  Cro.Jac.53S. 
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If  a hufband  fuffers  banifhment  for  any  crime, 
it  is  in  law  a civil  death*,  and  the  wife  of  fuch  a 
perfon  may  bring  actions,  or  be  impleaded  dur- 
ing the  natural  life  of  the  hufband,  which  fhe 
may  not  do  in  any  other  cafe.  The  wife  cannot 
be  a witnefs  either  for  or  againft  her  hufband, 
nor  he  againft  her;  unlefs  it  be  in  cafes  of  high 
treafon:  but  if  a man  threaten  to  beat  or  kill  his 
wife,  fhe  may  make  him  find  furety  of  the  peace, 
&c.  Co.  Lit.  133.  F.  N.  B.  80. 

A hufband  is  not  to  alien  the  wife’s  lands, 
but  by  fine  wherein  fhe  joins  *,  if  he  doth,  fhe 
may  recover  them  by  the  writ  cut  in  vita  after 
his  death : if  the  hufband  and  wife  acknowledge 
a deed  to  be  inrolled,  or  a ftatute,  this  will 
not  be  binding  to  the  wife ; becaufe  fhe  is  not 
examined  by  writ,  to  bar  her,  as  on  levying  a 
fine.  The  hufband  may  make  leafes  of  his 
wife’s  land  for  21  years,  or  three  lives,  &V.  pro- 
vided fhe  be  a party,  and  the  rent  is  referved  to 
hufband  and  wife,  and  her  heirs.  St  at.  32  H.  8. 
c.  28. 

5.  Marriage  fettlements  are  ufually  made  of 
the  eftate  of  the  hufband,  Cd’c.  To  the  huf- 
band for  life,  and  after  his  death  to  the  wife  for 
life,  and  to  their  iflue  in  remainder,  with  limita- 
tions to  truftees  to  fupport  contingent  ufes,  and 
leales  for  terms  of  years,  to  raife  daughters  por- 
tions, fsV.  and  they  are  made  feveral  ways,  as 
by  leafe  and  releafe,  fine  and  recovery,  fcff.  Thefe 
fettlements  the  law  is  ever  careful  to  preferve, 
efpecially  that  part  of  them  which  relates  to  the 
wife,  of  which  fhe  may  not  be  devefted,  but  by 
her  own  fine. 

If  a woman  about  to  marry  a man,  to  prevent 
his  difpofing  of  her  lands,  convey  the  fame  to 
friends  in  truft,  and  the  truftees  with  the  huf- 
band 
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band  after  marriage  make  fale  thereof ; in  this 
cafe  the  court  of  Chancery  will  decree  the  pur- 
chafer  to  reconvey  the  lands  to  the  wife.  And 
where  a man  and  a woman,  intending  to  marry, 
enter  into  articles  of  marriage,  by  which  the 
intended  hufband  agrees  to  fettle  fuch  lands  up- 
on her,  &c.  and  thereupon  fhe  marries  him ; if 
he  die  before  any  fettlement  made,  in  purfuance 
of  thofe  articles  of  agreement,  in  equity  the  wi- 
dow fhall  have  the  articles  executed,  and  hold 
the  lands  during  her  life,  &V.  Totbil  43.  2 

Vent.  242. 

There  are  fettlements  of  perfonal  eftates,  in 
truftees  on  marriage,  and  of  money  in  funds, 
&c.  as  well  as  fettlements  of  lands.  And  if  a 
man  before  marriage  gives  bond  and  judgment 
to  leave  the  wife  worth  1000/.  at  his  death,  if 
fhe  fhall  furvive  him,  in  confideration  of  a mar- 
riage portion  •,  this  (hall  be  made  good  out  of 
the  hufband’s  eftate,  and  be  fatisfied  before 
any  debt;  fo  if  a perl'on  covenant,  that  if  the 
intended  wife  fhall  marry  him,  and  (hail  happen 
to  furvive,  he  fhall  leave  her  worth  500  /.  after 
his  death,  adtion  may  be  brought  againft  his 
adminiftrator  for  the  money  > for  here  the  debt 
arifes  by  the  death  of  the  hufband.  Palm.  99. 
2 Sid.  58. 

A jointure  is  a particular  fettlement  of  lands 
made  by  a man  to  a woman,  in  confideration  of 
marriage;  which  mud  be  to  take  effedt  for  the 
life  of  the  wife,  in  poffefiion  or  profit,  prefent- 
ly  after  the  hufband’s  death,  and  be  made  to 
herfelf,  and  none  other  for  her ; it  mufl  be  ex- 
prefied  to  be  in  full  of  her  dower,  and  in  fatif- 
fadtion  thereof ; and  it  may  be  made  before,  or 
after  marriage : but  if  it  be  made  after  the  mar- 
riage, the  wife  may  wave  it,  and  claim  her 
, dower. 
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dower.  And  all  other  fettlemer.ts,  in  lieu  of 
jointure,  are  jointures  at  common  law,  and  no 
bars  to  dower.  Co.  Lit.  36.  4 Rep.  1.  Seat. 

27  H.  8.  c.  10. 

Of  things  whereof  a wife  (hall  be  endowed, 
fhe  may  have  jointure;  and  if  lands,  &V.  are 
fettled  upon  her  before  marriage,  in  part  of  her 
jointure  and  after  marriage  other  lands  in  full; 
fhe  may  take  her  firft  jointure  lands  and  dower 
together,  fhe  not  having  her  full  jointure  till 
after  marriage.  Though  where  a jointure  is 
made  of  lands  according  to  the  ftatute,  before 
coverture;  and  after  the  hufband  and  wife  alien 
them  by  fine,  floe  fhall  not  have  dower  in  any 
other  lands  of  her  hufband  ; but  *tis  otherwife 
when  the  jointure  is  made  after  marriage.  3 
Rep  3.  Co.  Lit.  36,  46. 

An  eftate  in  fee  conveyed  to  a woman  for 
her  jointure,  and  in  fatisfaction  of  dower,  is  a 
jointure  within  the  ftatute  27  H\  8.  An  eftate 
for  life,  upon  condition,  may  bar  the  wife,  if 
fhe  accepts  it ; and  fo  if  an  eftate  be  made  du- 
rante viduitate.  And  after  the  death  of  the  huf- 
band, the  wife  may  enter  into  her  jointure,  and 
is  not  driven  to  a real  action,  as  flic  is  to  recover 
dower:  nor  fhall  her  jointure  be  forfeited  by  the 
treafon  of  her  hufband ; as  in  cafe  of  dower.  4 
Rep.  3.  Co.  Lit.  36,  37. 

If  a woman  conceals  her  jointure,  and  brings 
dower,  fhe  is  barred  of  her  jointure:  but  if  fhe 
be  evicted  of  part  of  her  jointure : flic  fhall  have 
dower  pro  tanto.  Married  women  committing 
crimes  may  incur  forfeiture  of  their  jointures; 
and  being  convict  of  recufancy,  forfeit  two  parts 
in  three  of  their  jointures  and  dower.  Co.  Lit . 
31.  Slat.  3 Jac'  c • 5*  f lS' 
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An  infant  is  bound  by  her  jointure  made  on 
her  before  marriage,  fo  that  (he  cannot  wave  it, 
and  claim  dower  •,  and  refolved  by  the  houfe  of 
peers  on  an  appeal  from  lord  chancellor  North- 
ing ton  s decree,  on  Tburfday  26  May  1 762. 


The  form  of  a common  marriage  fettlement 
of  an  eftate  in  lands. 

THIS  indenture  tripartite , made  the  day  of 
&c.  in  the  year , &c.  Between  A.  B.  of 
the  firft  part , C.  D.  E.  F.  and  G.  H.  of  the 
fecond  party  and  J.'  D.-  daughter  of  the  faid 
C.  D.  of  the  third  part , Witnefifeth,  that  the 
faid  A.  B.  for  and  in  confideration  of  a marriage 
intended  (by  God's  permiffion ) fhortly  to  be  had 
and  folemntzed  between  the  faid  A.  B.  and  the 
faid  J.  D.  and  of  the  fum  of  3000 1.  to  be  had 
and  received  by  the  faid  A.  B.  as  a marriage 
portion  with  the  faid  J.  and  that  a competent 
jointure  may  be  had , made  and  provided  for  the 
faid  J.  D.  (in  cafe  the  faid  marriage  fhall  take 
ejfett)  and  for  the  fettling  and  affuring  of  the  mef- 
fuages,  lands , tenements  and  hereditaments  here- 
in after  mentioned , to  and  upon  the  feveral  tifes , 
intents  and  purpofes  herein  after  limited  and  de- 
clared, purfuant  to  the  agreement  made  upon  the 
contract  of  the  faid  intended  marriage ; he  the 
■ * faid  A.  B.  Hath  granted , bargained  and  fold , 
releafed  and  confirmed , and  by  thefe  prefents  doth 
grant,  bargain  and  felly  releafe  and  confirm  un- 
to the  faid  C.  D.  E.  F.  and  G.  H.  (in  the  actual 
poffefficn  now  being,  by  virtue  of  a bargain  and 
fale  to  them  thereof  made  for  one  whole  year,  &c.) 
1 and 
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and  to  their  heirs  and  ajftgns  for  ever,  All  that 
tneffuage  or  tenement  called,  &c.  with  the  appur- 
tenances, and  all  other  the  meffuages,  lands,  te- 
nements and  hereditaments  of  the  faid  A B.  ftlu- 
ate,  lying  and  being  in,  &c.  in  the  county  of  S. 
and  all  houfes , buildings,  gardens , orchards,  lands , 
tenements,  meadows,  pajlures,  feedings,  ways,  wa- 
ters, waler-courfes,  &c.  to  the  faid  meffuages  or 
tenements  belonging , or  in  any  wife  appertaining, 
&c.  and  alfo  the  rcverfion  and  reverftens,  re- 
mainder and  remainders,  &c.  and  all  the  eft  ate , 
right,  title,  &c.  of  him  the  {aid  A.  B.  of, 
in  and  to  the  fame  premiffes,  and  of,  in  and 
to  every  part  and  parcel  thereof,  with  the  ap- 
purtenances : To  have  and  to  hold  all  and 
fingular  the  meljuages,  lands , tenements  and  he- 
reditaments above  mentioned,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the 
faid  C.  D.  E.  F.  and  G if.  their  heirs  and 
ajftgns,  to  and  for  the  fevetal  ufes,  intents,  truftS 
and  purpofes  herein  after  mentioned,  limited, 
exprejfed  and  declared,  (that  is  to  fay)  'To  the 
ufe  and  behoof  of  the  faid  A.  B.  and  his  heirs, 
until  the  marriage  between  him  and  the  faid 
J.  D.  his  intended  wife,  jhall  be  had  and  fo- 
lemnized,  and  from  and  after  the  folemnizatiod 
thereof,  to  the  ufe  and  behoof  of  the  faid  A.  B. 
and  his  ajftgns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  wafte ; and 
from  and  after  the  determination  of  that  eftate , 
by  forfeiture  or  otberwife,  to  the  ufe  and  be- 
hoof of  the  faid  C.  D.  E.  F.  and  G.  H.  and 
their  heirs , for  and  during  the  natural  life  of 
the  faid  A.  B.  in  truft  to  preferve  and  fupport 
the  contingent  remainders  herein  after  limited, 
from  being  defeated  and  deftroyed , and  for 
Z 2 that 
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that  purpofe  to  make  entries , and  bring  aftiotlf, 
as  the  cafe  fhall  require ; yet  never thelefs  in 
trujl , to  ■permit  and  fuffer  the  f 'aid  A.  B.  and 
his  c.Jfigns , to  receive  and  take  the  rents,  iffues 
and  profits  thereof,  to  his  and  their  own  pro- 
per ufe  and  benefit,  during  his  natural  life-, 
and  from  and  after  the  deceafe  of  the  faid  A.  B. 
to  the  ufe  and  behoof  of  the  faid  J.  D.  ( intend- 
ed wife  of  the  faid  A.  B.)  and  her  affigns,  for 
and  during  the  term  of  her  • natural  lift , for  her 
jointure , and  in  full  fatisfabtion  and  bar  of  her 
dower  or  thirds,  which  ft:e  may  claim  10  have  in 
any  lands,  tenements  or  hereditaments,  whereof  or 
wherein  he  the  faid  A.  B.  fhall  at  the  time  dur- 
ing bis  life  be  J'eifed  of  any  ejlate  of  inheritance ; 
and  from  and  after  the  deceafe  of  the  furvivor 
of  them,  the  faid  A.  B.  and  J.  bis  intended  wife, 
to  the  ufe  and  behoof  of  the  heirs  male  of  the 
body  of  the  faid  A.  B.  on  the  body  of  the  faid 
J.  D.  lawfully  to  be  begotten (or  to  the  ufe  and 
behoof  of  the  firft  fon  of  the  body  of  the  faid 
A.  B.  on  the  body  of  the  faid  J.  D.  lawfully  be- 
gotten, and  the  heirs  male  of  the  body  of  fuch  firft 
fon  lawfully  iffuing-,  and  for  want  of  fuch  iffue, 
then  to  the  ufe  and  behoof  of  the  fecond  fon  of  the 
tydy  of  the  faid  A.  B,  on  the  body  of  the  faid 
J.  D.  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  fuch  feeond  fon  lawfully  iffuing-, 
and  for  default  of  fuch  iffue,  then  to  the  ufe  and 
behoof  of  the  third  fon  of  the  body  of  the  faid 
A.  B.  on  the  body  of  the  faid  J.  D.  lawfully  to 
be  begotten,  and  the  heirs  male  of  the  body  of 
fuch  third  Jon  lawfully  iffuing ; and  for  want  of 
fuch  iffue , then  to  the  ufe  and  behoof  of  the 
fourth, fifth, fixthj even  lb,  eighth,  ninth  and  tenth. 
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and  all  and  every  other  the  fen  and  fins  of 
him  the  faid  A.  B.  begotten  on  the  body  of  the 
faid  ].  D.  fiver  ally  and  fucceffively  one  after 
another , as  they  [hall  be  in  feniority  of  age  and 
priority  of  birth , viz.  the  elder  of  fucb  fin  and 
fins,  and  the  heirs  male  of  his  body,'  always  to  be 
preferred  and  take  before  the  younger  and  the  heirs 
of  his  body  •,)  and  for  default  of  fuch  ijjue , to 
the  ufe  and  behoof  of  the  faid  C.  D.  E.  F.  and 
G.  H.  their  executors,  adminiftrators  and  afftgns  t 
r for  an^  during  the  term  of  5 00  years  thence 
next  following,  and  fully  to  be  compleat  and  ended y 
upon  the  truft-,  and  to  and  for  the  ends , intents 
and  purpofis  herein  after  declared,  of  and  con- 
cerning the  fame  term-,  and  from  and  after  the 
expiration,  or  other  ficner  determination  of  that 
term  ; to  the  itfi  and  behoof  of  the  fai  l A.  B.  his 
heirs  and  afftgns  for  ever.  Provided  always,  and 
it  is  hereby  declared  and  agreed,  by  and  between 
the  faid  parties  to  tbefe  prefents,  that  the  faid  term 
of  500  years,  fo  limited  to  them  the  faid  C.  D. 
E.  F.  and  G.  H.  their  executors,  adminiftrators 
and  afftgns,  as  a fore  faid,  is  upon  this  condition ; 

■ That  if  the  faid  A.  B.  floall  happen  to  die  with- 
out ijfue  male  by  him  begotten  on  the  body  of  the 
faid  J.  or  l hall  leave  ijfue  male,  and  fuch  ijfue 
jhall  happen  to  die  before  he  (hall  attain  the  age 
of  twenty-one  years,  without  iff ue  male-,  and  that  in 
either  of  the  faid  cafes,  there  Jhall  happen  to  be  one 
or  more  daughter  or  daughters  of  their  bodies  be- 
gotten, that  then  and  in  fucb  cafe,  if  the  heirs  or 
afftgns  of  the  faid  A.  B.  do  and  Jhall  well  and  truly 
pay  or  caufi  to  be  paid  to  fuch  daughter  or  da  ughters 
refpeflively,  at  her  and  their  refpeSive  ages  of 
Z 3 twenty-one 
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twenty-one  years,  or  days  of  marriage , the  fe- 
deral portions  following , (that  is  to  fay ) if  it 
Jhall  happen  there  Pall  be  but  one  fuch  daugh- 
ter, then  the  fum  of  2 500  /.  for  the  portion  of  fucb 
daughter , to  be  paid  to  her  at  the  age  of  twenty  one 
years , or  day  of  marriage , which  pall  pjt  hap- 
pen, with  inter  eft  in  the  mean  time  after  the  rate  of 
5 1.  per  Cent,  per  Annum  •,  and  if  it  pall  happen , 
that  there  pall  be  two  or  more  fuch  daughters , th(n 
the  fum  of  3000  1.  See.  for  the  portions  of  fuch 
two  or  more  daughters  to  be  equally  divided  between 
them,  pare  and  pare  alike , and  to  be  paid  to  them 
refpefiively  at  their  refpehlive  ages  of  twenty- one 
years,  or  days  of  marriage,  wbith  pall  fir  ft  hap- 
pen, with  mterefi  therefore  in  the  mean  time, 
&c.  And  if  any  fuch  daughter  or  daughters 
' Pall  happen  to  die  unmarried,  before  her  cr  their 
portion  or  portions  pall  become  payable  as  aforefaid, 
then  the  portion  or  portions  of  her  or  them  fo  dy- 
ing pall  go  and  be  paid  to  the  furvivors  and 
furvivor  of  them,  equally  to  be  divided  among  them , 
pare  and  Pare  alike  (to  be  paid  at  the  fame  time 
as  the  original  portions  Jhould  or  ought  to  become 
payable  as  aforefaid,  in  cafe  they  have  been  living-,) 
fo.as  no  one  fuch  daughter  pall  have  for  her  por- 
. tion,  by  furvivorpip  or  otherwife,  by  virtue  0}  the 
faid  term  of  5c o years,  above  the  fum  of  2500 1. 
And  in  cafe  there  pall  be  no  fuch  daughter,  who 
pal!  live  to  be  married , or  attain  the  age  of  twenty- 
one  years,  that  then  and  in  either  of  the  faid 
cafes  fo  happening,  the  faid  term  pall  ceafe, 
determine,  and  be  void  any  thing  here- 
in contaimd  to  the  contrary  notwithfi anding* 
Provided  alfo  and  it  is  hereby  further  decla- 
red 
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red  and  agreed , that  it  /hall  and  may  be  lawful 
to  and  for  him  the  faid  A.  B.  during  his  life , 
and  after  his  death  for  the  faid  J.  bis  intended 
wife , during  her  life , in  cafe  the  faid  intended 
marriage  fkall  take  effett,  by  any  writing  or 
writings , under  bis  or  her  band  and  feal . re- 
fpettively , attcfled  by  two  or  more  credible  witneffes, 
to  make  any  leafe  or  leafs,  demife  or  grant,  of  all 
or  any  part  or  parts  of  the  faid  mefjuages  and  lands , 
to  any  perjon  or  perfons  wbatfoever,  for  the  term  of 
twenty-one  years,  or  for  any  term  or  number  of  year s% 
not  exceeding  twenty-one  years , fo  as  fucb  leaf's , 
demifes  or  grants  for  years  be  made  to  commence 
and  take  effect  in  pojjeffion  within  one  year  after 
the  date  thereof ; and  fo  as  upon  all  and  every  fucb 
leafe  or  leafs , demifes  or  grants  to  be  made  by  the 
faid  A.  B.  and  J.  bis  intended  wife  rejpe, lively, 
there  be  refrved  payable  yearly , during  the  con- 
tinuance thereof  the  bejl  and  mofl  improved  yearly  f 
rents , which , at  the  lime  of  making  thereof , can 
or  may  be  gotten  for  the  fame ; and  fo  that  in 
every  fuch  leafe  or  leafs  there  be  contained  a 
claufe  of  re-entry  for  non-payment  of  the  rent 
or  rents  thereby  refrved  •,  and  fo  as  the  leffee 
and  lejfees,  to  whom  fucb  leaf  and  leafs  /hall  be 
made , do  feal  and  deliver  counterparts  of  fuch  leaf 
and  leafes,  And  the  faid  A.  B.  forhimfelf  bis 
heirs  and  affigns , doth  covenant  and  grant  to  and 
with  the  faid  C.  D.  E.  F.  and  G.  H.  their  heirs 
and  affigns , that  the  faid  tnefuages , lands , , tene- 
ments, hereditaments  and  premiffes  above-mentioned , 
fhall  and  may  from  henceforth,  for  ever  hereafter* 
be,  remain  and  continue  to,  for  and  upon  the  Je- 
Vfral  ufes , intents , trufts  and  pwpejes,  and 
Z 4 under 
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under  and  fubject  to  the  federal  limitations , 
provifo's  and  agreements  herein  before  mentioned 
and  expreffed , concerning  the  fame , according  to 
the  true  intent  and  meaning  of  tbefe  prefents : And 
alio,  that  he  the  faid  A.  B.  and  his  heirs , and 
all  and  every  other  perfon  and  perfons  and  bis  and 
their  heirs , any  thing  having  or  claiming  in  the 
faid  mejfuages,  lands,  tenements  and  premijfes 
above-mentioned,  or  any  part  thereof,  by,  from  or 
under  him,  them  or  any  of  them,  Jhall  and  will, 
at  all  times  her t after,  upon  the  reafonable  requejl 
of  the  faid  C,  D.  E F.  and  G.  H.  their  heirs 
and  ajfigns,  make,  do  and  execute , or  caufe  or 
procure  to  be  made , &c.  all  and  every  fucb 
further  and  other  lawful  and  reafonable  grants, 
a£Is  and  ajjurances  in  the  law  whalfoever,  for 
the  further,  bet  hr  and  more  perfect  granting 
and  ajfuring  of  all  and  fingular  the  faid  meffu- 
ages,  lands,  tenements,  hereditaments  and  pre- 
mises above-mentioned,  with  the  appurtenances, 
to  and  for  the  fee  era  l ufes,  intents,  trufts  and 
purpofes  above  declared , limited  and  appointed, 
and  according  to  the  true  intent  and  meaning  of 
tbefe  prefents,  as  by  the  faid  C.  D.  E.  F.  and 
G.  H.  and  their  heirs,  or  their  or  any  of  their 
counfel  learned  in  the  law,  flail  be  reafonably  devtfed, 
or  advifed  and  required.  And  further,  it  is 
covenanted,  granted,  concluded  and  agreed  upon  by 
and  between  the  faid  parties  to  tbefe  prefents, 
and  the  true  meaning  hereof  alfo  is,  and  it  is 
hereby  fo  declared,  that  all  and  every  fine  and 
fines,  recovery  and  recoveries,  afjurance  and  affur- 
ances , conveyance  and  conveyances  in  the  law 
wbatfoever  already  had,  made,  levied,  fuffered, 
executed  or  acknowledged , or  at  any  time  here-. 

after 


Digitized  by  Google 


Jnfantd,  3ltscot^.  345 

after  to  be  bad , made,  Sec.  of  the  [aid  meffuages, 
tenements,  lands  and  premijfes  above-mentioned, 
or  any  part  thereof , either  alone,  or  jointly  with 
any  other  lands , tenements  or  hereditaments , by  or 
between  the  faid  parties  to  thefe  prefents,  or  by 
or  between  them,  and  any  other  perfon  or  per- 
form, as  for  and  concerning  all  and  fingular  the 
faid  meffuages,  lands,  tenements,  hereditaments 
and  premises  above-mentioned , and  every  part 
thereof,  with  the  appurtenances,  fhall  be  and 
enure,  and  fhall  be  adjudged,  ejleemed  and  taken 
to  be  and  enure  to  and  for  the  feveral  ufes, 
intents  and  purpofes  above-mentioned,  limited, 
expreffed  and  declared,  according  to  the  true  in- 
tent and  meaning  of  theft  prefents,  and  to  and 
for  no  other  ufe,  intent  or  purpofe  wbatfocver. 

In  Witnefs,  &c.’  ' 

Form  of  a marriage  fettlcment  of  South - 
Jea  flock. 

THIS  Indenture  tripartite,  made , &c.  Be- 
tween A.  B.  of.  See.  of  the  fir ft  part,  C. 

D.  of.  Sec.  of  the  fecondpart,  WE.  F.  G.  H.  and 
J.  K.  of.  Sec.  of  the  third  part.  Whereas  a mar- 
riage, by  God's  permijfion,  is  intended  Jhortly  to  be 
had  and  folemnized  between  the  faid  A.  B.  and 
C.  D.  with  whom  the  faid  A.  B.  is  to  receive 
a conftderable  marriage  portion : And  whereas  the 
faid  A.  B.  is  intitled  to  the  fum  of  2000 1. 
capital  flock  in  the  flock  of  the  governor  and  com- 
pany of  merchants  of  Great  Britain  trading  to  the 
South  Sea,  commonly  called  South-Sea  flock : Now 
this  indenture  witneffeth,  that  in  confideration  of  the 
t'aid  intended  marriage , and  to  the  intent  that  the 
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fetid  flock , and  the  dividends  and  profits  thereof 
may  be  fecured  and  applied  upon  the  trufls , and 
to  and  for  tbe  ufes,  intents  and  purpcfes  hereafter 
mentioned  \ he  the  fetid  A.  B.  doth  for  himfelf,  his 
heirs,  executors  and  adminiftrators,  covenant , pro- 
mtfe  and  agree,  to  and  with  the  faid  E.  F.  G.  H, 
and  J.  K.  their  executors  and  adminiftrators , 
that  he  tbe  faid  A,  B.  Jhall  and  will  within 
one  and  twenty  days  next  enfuing  the  date  of 
thefe  prefents,  in  due  form , well  and  fufficienlly 
transfer  and  afftgn  in  the  bocks  kept  for  that  pur- 
pofe , the  faid  fum  of  2000  1.  South-Sea  flock  to 
tbe  faid  E.  F.  G.  H.  and  J.  K.  their  exe- 
cutors, adminiftrators  and  afligns.  And  it 
is  bcrely  declared,  concluded  and  agreed,  by  and 
between  the  faid  parties  to  thfie  ‘prefents,  that 
the  faid  flock,  when  fo  transferred  and  afligned, 
and  all  the  dividends  and  profits  thereof,  jhall  be 
and  remain  in  the  faid  E.  F.  G H.  and  J. 
K.  their  executors , adminiftrators  and  afligns,  upon 
and  under  and  fubjebl  to  tbe  feveral  trufls,  ufes, 
intents,  purpcfes , conditions  and  agreements  here- 
in after  exprefled,  (that  is  to  fay)  In  truft  for 
the  faid  A.  B.  bis  executors , adminiftrators  and 
affigns,  until  the  faid  marriage  j, hall  be  flemnized  ; 
and  from  and  immediately  after  tbe  filer, mization  of 
the  faid  intended  marriage , then  that  they  the  faid 
E.  F.  G.  H.  and  J.  K.  their  executors,  admi- 
niftrators and  afligns , jhall  permit  and  fuffer  the 
faid  A.  B.  and  his  afligns , during  the  term  of 
his  natural  life,  to  have,  receive  and  take,  to  his 
and  their  own  proper  ufe  and  behoof,  all  the  di- 
vidends, interefts  and  other  profits,  which  jhall , 
during  his  life , accrue,  arife  or  be  made  by  or 
from  the  faid  dock , or  any  part  thereof ; and  from 
and  immediately  after  tbe  deceafe  of  the  faid 

A.  B. 
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A.  B.  then  and  upon,  truji,  (in  cafe  the  faid 
C.  D.  (hall  furvive  the  faid  A.  B.)  to  permit 
and  fuffer  the  faid  C.  D.  and  her  afftgns,  during 
the  term  of  her  natural  life,  to  receive  and  take , 
to  her  and  their  own  proper  ufe  and  behoof,  all 
the  dividends,  inter  eft,  &c.  And  upon  this  fur- 
ther truft  and  confidence,  that  they  the  faid  truftees,  ■ 
their  executors  and  adminiftratorj,  Jhall  and  do, 
after  the  deaths  of  the  faid  A.  B.  and  C.  D. 
transfer,  afftgn , pay,  apply  or  difpefe  of  the  faid 
ftock , and  the  dividends,  intereft  and  other  profits 
thereof,  unto  and  amongft  all  and  every  the  font 
and  daughters  of  the  [aid  A.  B.  on  the  faid  C.  D. 
begotten  and  their  children,  in  cafe  any  of  them 
Jhall  be  then  dead  leaving  ijjiie , in  fuch  parts 
and  proportions , and  at  fuch  time  or  times,  and 
in  fuch  manner  as  the  faid  A.  B.  by  his  lajt  will 
and  teftament  in  writing , or  any  other  writing 
duly  executed,  ftoall  limit , dircti  tr  appoint  the 
fame  and  in  default  cf  fuch  limitation,  direc- 
tion and  appointment , then  unto  and  amongft  all 
and  every  the  fon  and  fens,  daughter  and  daugh- 
ters of  the  faid  A.  B.  on  the  faid  C.  D.  law- 
fully to  be  begotten , as  aforefaid,  and  the  children 
of  fucb  fons  and  daughters,  ( in  cafe  any  of  them 
Jhall  happen  to  be  dead  leaving  ijfue)  in  equal 
Jhares  and  portions,  equally  to  be  divided . among 
fucb  children,  if  there  be  more  than  one , and 
if  but  one  child,  then  wholly  to  that  one.  And 
Upon  this  further  truft  and  confidence,  that  in 
cafe  the  faid  A.  B.  Jhall  furvive  the  faid  C.  D. 
(ind  there  (hall  be  no  fucb  fon  or  daughter,  nor 
(tny  ijfue  cf  fuch  fon  or  daughter,  living  at  the 
time  of  her  deceafe  -,  or  if  the  faid  C.  D.  Jhall  fur- 
tive the  faid  A.  B.  and  there  Jhall  be  no  fuch  fon 
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or  daughter,  nor  any  ijfue  of  fuck  fon  or  daugh- 
ter, living  at  the  time  of  the  deceaje  of  the  faid 
A.  B,  and  tie  faid  C.  D«  fhall  not  then  be  en- 
fient  of  a child  which  fhall  be  afterwards  born  ; 
then  that  the  faid  truftees,  their  executors  and  ad- 
miniftrators,  do  and  fhall  in  either  of  the  faid 
cafes,  ( after  the  deceafe  of  the  faid  C.  DJ  trans- 
fer, afp.gn,  pay,  apply  and  difpofe  of  the  faid  flock, 
and  the  dividends,  inter  eft  and  profits  thereof  to  the 
faid  A.  B.  (if  he  furvives  the  faid  C.  D.J  or 
the  executors,  adminiftrators  or  afflgns  of  the  faid 
A.  B.  after  the  deceafe  of  the  faid  C.  D.  in  cafe 
Jhe  happens  to  furvive  him  as  aforefaid : Provided 
always,  and  it  is  agreed  and  declared  by  and  be- 
tween all  the  faid  parties  to  thefe  prefents,  that 
in  cafe  the  faid  A.  B.  fhall  be  minded  or  dejirous 
to  have  the  faid  flock  ok  any  part  thereof  fold, 
and  the  money  arifing  by  the  [ale  thereof  invefl- 
ed  in  any  other  flock  or  fund,  or  placed  out  upon 
any  fecurity,  or  laid  out  in  the  pur  chafe  of  lands, 
tenements  or  hereditaments  -,  or  to  have  the  faid 
money,  after  it  fhall  have  been  fo  invefled  or  placed 
out,  in  or  upon  any  other  flocks,  funds  or  fecu- 
rities,  called  in  again  and  difpofed  of  in  any 
other  manner , and  fhall  ftgnify  fuch  his  mind  or 
deftre  by  writing  under  his  band,  figned  in  the 
prefence  of  two  or  more  credible  witnejfes  that 
then  the  faid  truftees,  their  executors  and  admi- 
niftrators, fhall  accordingly  fell  and  difpofe  of  the 
faid  flock,  or  any  part  thereof,  and  inveft,  place, 
lay  out  or  difpofe  of  the  money  arifing  by  the 
fale  thereof,  in  fuch  other  flocks,  funds  or  fe- 
curities,  or  in  the  purchafe  of  fuch  lands  or  te- 
nements, or  in  fuch  other  manner,  as  the  faid 
A.  B.  fhall  by  fuch  writing , or  any  other  writ- 
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ing  or  writings , to  be  fubfcribed,  and  attefted  at 
aforefaid,  dire  ft,  limit  or  appoint  j which  / aid 
other  flocks  fo  to  be  bought  with  the  /aid  money , 
when  fo  invefled  or  placed  out  ut  n any  fucb 
funds  or  fecurities , and  fucb  lands  and  tenements , 
when  purchafed , fhall  be  transferred , ajflgned , 
conveyed , fettled  and  affured  fo  and  in  fucb  man- 
ner, as  that  the  fame , with  the  dividends , z»- 
tcrefls,  rents  and  profits  thereof,  may  remain , con- 
tinue, awi  be  applied  and  difpofed  of,  to,  for 
and  upon  the  fame  trufls,  ufes,  intents  and  purpo- 
fes,  as  the  faid  South-Sea  flock,  and  the  dividends, 
inter efl  and  profits  thereof  are  herein  before  direfted, 
limited  and  appointed ,.  to  go,  be  applied  and  difpo- 
fed of,  or  as  near  the  fame  as  may  be,  and  that  in 
all  refptfls  according  to  the  true  intent  and  mean- 
ing of  thefe  prefents : And  it  is  agreed  by  and  be- 
tween all  the  faid  parlies  to  thefe  prefents,  that 
the  faid  truflees,  their  executors  and  adminiftrators, 
Jhall  or  lawfully  may  in  the  firft  place  deduct  and 
retain  out  of  the  faid  flock  fo  intended  to  be  trans- 
ferred or  ajflgned  as  aforefaid,  or  out  of  fuch  other 
flocks,  &c.  purchafed,  all  fucb  fum  and  fums, 
of  money,  cofts , charges , expences  and  damages 
which  they  or  any  of  them  fhall  pay,  expend,  ley 
out,  fuftain,  or  be  put  unto,  for  or  by  reafon  or 
means  of  this  prefent  truft,  or  any  aft,  matter  or 
thing  which  fhall  or  may  be  done  or  happen  in, 
about  or  relating  to  the  execution  thereof , or  touch- 
ing or  concerning  the  fame : And  alfo  that  the 
faid  truftees,  their  executors  or  adminiftrators, 
fhall  not  be  chargeable  or  accountable  for  more 
money  than  what  they  or  any  of  them  fhall  refpec- 
tively  and  aftually  receive  by  virtue  of  thefe  prefents, 

nor 
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nor  Jhatl  the  one  of  them  be  anfvo treble  of 
chargeable  for  or  with  the  aft,  receipt  or  de- 
fault of  the  ether  of  them , but  each  for  him- 
Jelf  and  bis  own  aft,  receipt  or  default  only ; 
and  in  cafe  any  lofs  fh all  happen  of  the  faid  flock , 
or  the  money  ariftng  by  the  fale  thereof  , or  any 
part  thereof,  or  of  the  dividends , inter  eft  or  pro- 
ceed thereof , without  the  n eg  left  or  default  of  them 
the  faid  truftees , their  executors , &c.  or  fome  of 
them,  then  they  the  faid  truftees , or  any  of  them, 
their  or  any  of  their  executors  or  administrators , 
fhall  not  be  charged  or  chargeable  with  fucb  lofs, 
or  be  liable  to  anfiver  or  make  good  the  fame  or 
any  part  thereof.  In  Witnefs,  &c. 

Articles  of  agreement  on  marriage,  in  na - 
ture  of  a fettlement  of  perfonal  ejlate. 

Articles  of  agreement  tripartite,  indented, 
made,  concluded  and  agreed  upon,  the 
day  of,  &c.  in  the  year*  GV.  Between 
A.  B.  of,  &c  of  the  firft  part,  E.  D. 
daughter  of  T.D.  of,  &c.  of  the  fecond 
, part,  and  the  faid  T.  D.  of  the  third 
part. 

WHEREAS  a marriage  is  intended  fhortly 
to  be  had  and  folemnized  between  the  faid 
A.  B.  and  E.  D.  upon  which  faid  marriage  he 
the  faid  A.  B.  will  be  inti  tied  to,  and  is  to  receive 
of  and  from  the  faid  T.  D.  the  fum  of  600 1.  of 
the  value  thereof,  as  and  for  the  marriage  portion 
of  the  faid  E.  D.  Now  it  is  hereby  agreed  by 
and  between  the  faid  parties  to  thefe  prefents ; and 
Firft,  in  confederation  of  the  faid  intended  marriage , 
and  of  the  faid  fum  of  600 1.  which  the  faid  A.  B. 

will 
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•will  be  intitled  to,  and  is  to  receive,  by  and  upon 
tbe  (did  marriage,  in  cafe  the  fame  takes  effeEt  ‘ 
he  tbe  faid  A.  B.  for  himfelf,  his  executors  and  ad - 
miniftrators,  doth  covenant,  promife,  grant  and 
agree,  to  and  with  tbe  faid  T.  D.  his  executors  and 
adminiftrators,  in  manner  following , ( that  is  to  fay) 
That  in  cafe  the  faid  intended  marriage  fhall  take 
effetl,  and  the  faid  E.  D .fhall  happen  to  die  with- 
in the  fpace  of  five  years  next  after  the  folemniza- 
tion  thereof,  having  no  child  or  children  living  at 
tioe  time  of  her  deceafe,  and  be  tbe  faid  A.  B. 
furviving  her-,  that  then  tbe  faid  A.  B.  fhall 
and  will  pay  or  caufe  to  be  paid  unto  tbe  faid  T.  D. 
bis  executors,  adminiftrators  or  afiigns,  tbe  fum  of 
200 1.  part  of  the  marriage  portion  aforefaid , 
within  fix  months  next  after  the  deceafe  of  her  tbe 
faid  E.  D . fo  dying  as  aforefaid. 

* Item,  it  is  agreed,  and  for  the  confderations 
aforefaid,  he  the  faid  A-  B.  for  himfelf,  his  exe- 
cutors and  adminiftrators , doth  further  covenant , 
promife , grant  and  agree,  to  and  with  the  faid 
T.  D.  his  executors  and  adminiftrators,  by  thefe 
prefents  •,  that  in  cafe  the  faid  intended  marriage 
fhall  take  effetl,  mid  tbe  faid  E.  D.  fhall  happen 
to  furvive  him  the  faid  A.  B.  her  faid  intended 
hufband,  he  dying  without  iffue  by  her,  that  then 
tbe  executors  and  adminiftrators,  of  tbe  faid  A. 
B.  fhall  permit  and  fuffer  the  faid  E.  D.  to  have 
and  enjoy  her  rings,  jewels,  wearing  apparel,  and 
furniture % of  her  chamber  or  if  tbe  fame,  or  ary 
part  thereof , {hall  be  out  of  her  poffeffion , ffall 
upon  requeft  deliver  the  fame  unto  her:  and 
alfo,  that  the  executors  and  adminiftrators  of  tbe 
faid  A.  B.  fhall  and  will  pay  or  caufe  to  be 
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paid  unto  her  the  ) aid  E.  D.  her  executors , 
adminifirators  or  ajfigns,  the  full  fum  of  700  l. 
of  lawful  money , &c.  within  fix  months  after 
the  deceafe  of  the  faid  A.  B.  But  if  at  the 
time  of  the  death  of  the  faid  A.  B the  faid  E. 

D.  furviving  him , he  the  faid  A.  B.  fhall  have 
any  child  or  children  then  living,  that  then  the- 
executors  and  adminifirators  of  the  faid  A.  B.  fhall 
permit  and  fujfer  the  faid  E.  to  enjoy  her  rings, 
jewels,  wearing  apparel,  and  furniture  of  her 
chamber  as  afore  faid ; and  alfo , upon  reafonable  rc- 
qtteft  in  that  behalf,  fhall  and  will  account , pay 
and  deliver  over  to  her  the  faid  E.  I),  her  execu- 
tors, adminiftraters  or  affigns,  one  full  moiety  or 
half-part  of  all  the  perfonal  eftate  of  him  the  faid 
intended  hufband , his  debts  and  funeral  expences 
being  firft  difeharged. 

JLaftly,  the  faid  T.  D.  for  the  confideralions 
aforefaid,  doth  hereby  declare,  that  the  faid 
fum  of  600  /.  to  be  by  him  paid,  as  and  for  the 
. marriage  portion  of  the  faid  E.  bis  daughter  as 

aforefaid,  is  not  intended  to  be  the  full,  foie  and 
abfolute  provifton,  part  and  portion  of  her  the  faid 

E.  of  and  in  the  eftate,  goods  and  chattels  of  the 
faid  T.  D.  But  the  faid  T.  D.  doth  for  himfelf, 
his  executors  and  adminifirators,  covenant,  pro- 
mife , grant  and  agree,  to  and  with  the  faid  A. 
B.  his  executors  and  adminifirators,  by  thefe  pre- 
fers, that  after  the  deceafe  of  him  the  faid  T.  D. 
floe  the  faid  E.  fhall  have  and  receive  of  and 
from  the  executors  and  adminifirators  of  the  faid  T. 
D.  fo  much  more  out  of  his  eftate,  goods  and  chat- 
tels, as  fhall  make  the  faid  marriage  portion  or 
fum  of  600  l.  to  amount  to  as  much,  and 
be  equal  in  value  with  whatfoever  he  the  faid 

T.  D. 
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* T.  D.  fhall  in  his  life-time,  or  at  the  time 
‘ of  his  deceafe,  give  or  bequeath  unto,  &c. 

* the  other  daughter  of  the  laid  T.  D.  In 

* JVitnefs , &c. 

Having  now  gone  through  the  large  titles  of 
marriage,  I proceed  to  fome  fmaller  heads  con- 
cerning it : 

1.  Elopements  of  married  women. 

2.  Divorces  between  hufband  and  wife. 

3.  Felony  in  Healing  and  marrying  women, 

1.  Elopement  is  where  a woman  that  is  mar- 
ried, of  her  own  accord  goes  away  and  de- 
parts from  her  hufband,  and  lives  with  an 
adulterer. 

. A woman  thus  leaving  her  hufband  is  faid  to 
elope  •,  and  in  this  cafe  the  hufband  is  not  ob- 
liged to  allow  her  any  alimony  or  maintenance 
out  of  his  eftate ; nor  fhall  he  be  chargeable  for 
neceffaries  for  her,  as  wearing  apparel,  diet, 
lodging,  Sc.  And  where  the  fame  is  notorious, 
whoever  gives  her  credit,  doth  it  at  his  peril : 
but  on  an  elopement,  the  putting  a wife  in  the 
Gazette , or  other  news-papers,  is  no  legal  notice 
to  perfons  in  general  not  to  truft  her  •,  tho’  perfo- 
nal  notice  to  particular  perfons  given  by  the  huf- 
band will  be  good,  not  to  be  chargeable  to  them. 
Rol.  Abr.  350.  Vent.  42. 

If  a woman  elopes,  and  the  hufband  gives 
publick  notice  of  it,  and  declares  he  will  not 
pay  any  debts  of  hers  fhe  contra&s  ; it  hath  bee  1 
held,  that  if  perfons  truft  her  afterwards,  the 
hufband  is  not  liable  to  fatisfy  the  debt : yet  ac- 
cording to  the  opinion  of  chief  juftice  Holt , if 
» wife  run  away  from  her  hufband,  and  contraft 
A » debts, 
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debts,  and  afterwards  the  hulband  comes  after 
her  and  lies  with  her,  tho’  but  for  a night ; 
that  will  make  him  chargeable  for  the  debts  of 
the  wife.  Sid.  109.  Mod.  Rep.  124.  6 Mod. 

iyi. 

Where  the  wife  goes  away  from  her  hufband, 
and  liveth  in  adultery  with  another,  (he  (hall 
lofe  and  forfeit  her  dower ; unlels  the  hufband 
of  his  own  free  will  fuffer  her  to  cohabit  with 
him,  and  be  reconciled  to  his  wife.  But  to 
prove  the  reconciliation,  on  fuch  an  elopement, 
lying  together  feveral  nights,  at  feveral  places, 
it  is  laid  fhall  not  avail ; if  they  are  not  refident 
or  abiding  in  one  houfe  together,  If  after 
the  elopement  of  the  wife,  her  hufband  and  fhe 
demean  themfelves  as  hufband  and  wife,  it  is 
evidence  of  reconciliation.  By,  1 70,  1 96. 

If  a man  grants  his  wife  with  her  goods  to  an- 
other man,  and  the  wife  by  virtue  of  the  grant 
lives  with  the  grantee  during  the  life  of  the  huf- 
band, this  fhall  incur  forfeiture  of  dower ; for 
Ihe  lived  in  adultery,  notwithftanding  the  grant. 
3.  Injl.  435.  2 Danv.  Air.  662. 

2.  Divorce  is  a feparationof  two  perfons  mar- 
ried together,  made  by  law : and  there  are 
many  divorces  mentioned  in  our  books,  but 
they  are  ufually  of  two  kinds,  i.  e.  a Menfa  & 
7 boro,  from  bed  and  board  •,  and  a Vincula  Ma- 
trimoniit  from  the  very  bond  of  marriage.  Co, 
lit.  235. 

The  divorce  a Menfa  6?  3 “boro  diffolves  not 
the  marriage  j for  the  caufe  of  it  is  fubfequent, 
and  fuppofes  the  marriage  to  be  lawful : it  may 
be  by  reafon  of  adultery  in  either  of  the  parties, 
for  cruelty  of  the  hufband,  £ '3c.  and  as  it  doth 
not  diffoive  the  marriage,  fo  it  debars  not  the 
woman  of  her  dower ; nor  baftardizes  the  iffue ; 

or 
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or  malces  void  any  eftate  for  the  life  of  hufband 
and  wife,  cdV.  A woman  under  this  divorce 
may  fue  her  hufband  in  her  own  name  for  ali- 
mony, and  othen  by  her  next  friend,  CsV.  The 
divorce  a Vinculo  Matrimonii  abfolutely  diffolveth 
the  marriage,  and  makes  it  void  from  the  be- 
ginning, the  caufes  thereof  being  precedent  to 
the  marriage  •,  as  precontract  with  fome  other 
perfon,  confanguinity  or  affinity,  impotency, 
fcfc.  On  this  divorce,  dower  is  gone;  and  if 
by  reafon  of  precontract,  confanguinity  or  affi- 
nity, the  children  begotten  between  them  are 
baftards.  Co.  Lit.  235.  3 Inft.  89.  2 Injl.  93. 

7 Rep-  43- 

In  thefe  laft  kind  of  divorces,  the  wife,  *tis 
faid,  fhall  receive  all  again  that  lhe  brought  with 
her,  becaufe  the  nullity  of  the  marriage  arifes 
through  fome  impediment,  and  the  goods  of 
the  wife  were  given  for  her  advancement  in  mar- 
riage, which  now  ceafeth : but  here  it  is  where 
the  goods  are  not  fpent,  and  in  cafe  the  huf- 
band gives  them  away  during  the  coverture, 
it  fhall  bind  her.  If  fhe  knows  her  goods  un- 
fpent,  lhe  may  bring  aCtion  of  detinue  for  them  -, 
and  for  money,  &c.  which  cannot  be  known, 
fhe  muft  fue  in  the  fpiritual  court : by  this  di- 
vorce an  eftate-tail  of  baron  and  feme,  it  h is 
been  held,  may  be -extinCt.  Dy  62.  Nd.  Abr. 
675.  Godb.  18. 

If  after  a divorce  a Menfa  & Lhoro^  either  of 
the  parties  marry  again,  the  other  being  living, 
fuch  marriage  is  merely  void  ; and  as  in  this  cafe 
the  marriage  continues,  marrying  again  hath  been 
adjudged  within  the  ftatute  1 Jac.  1.  of  felony  ; 
where  a woman  was  fo  divorced,  and  inhibited, 
by  the  fentence  not  to  marry  during  her  huf- 
band’s  life  : On  a divorce  a Vinculo  Matrimonii , 
A a 2 the 
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the  parties  may  marry  again  j and  in  divorces 
ior  adultery,  feveral  afts  of  parliament  have  al- 
lowed the  innocent  party  to  marry  again.  2 
Leon.  173.  Cro.  Car.  333. 

If  a marriage  is  voidable  by  divorce,  yet  if 
the  hufband  dies  before  any  divorce,  the  wife 
, de  faffo  fhall  be  endowed  : and  where  there  is  a 

divorce,  the  children  of  a fecond  marriage  may 
inherit  until  the  fentence  is  repealed.  Sentence 
of  divorce  mull  be  given  in  the  Spiritual  Court, 
in  the  life  of  the  parties,  and  not  afterwards ; 
but  it  may  be  repealed  there  after  their  deaths. 
Co.  Lit.  33.  z Leon.  207. 

3.  Where  any  perfons  married  do  marry  any 
other  perfon,  the  former  hufband  or  wife  being 
alive,  it  is  felony  : but  if  a hufband  or  wife  are 
abroad  beyond  fea,  &c.  feven  years,  the  one 
not  knowing  the  other  to  be  living ; or  there  be 
a divorce  of  the  hufband  and  wife,  £s?c.  they  are 
excepted  out  of  the  aft.  As  the  latter  marriage 
makes  this  crime-,  if  the  firft  marriage  were  be- 
yond fea,  and  the  fecond  in  England , the  party 
may  be  indifted  for  it  here  : though  if  the  firft 
marriage  he  in  England,  and  the  latter  beyond 
fea,  the  offender  cannot  be  indifted  there.  Slat , 
j Jac.  c.  11.  Kel.  79,  80.  Sid.  1 7 1 . H.  H. 
P.  C.  693,  694.  3 lnfi.  89. 

To  fteal  or  take  away  an?  woman,  having  an  ' 
effate  in  lands  or  goods,  or  that  is.  heir  appa- 
rent, againft  her  will,  and  marry  or  defile  her, 
is  felony  by  ftatute : and  it  is  the  fame,  if  the 
taking  be  againff  her  will,  though  the  marriage 
was  with  her  con  lent.  And  not  only  the  takers, 
but  the  procurers,  abetters  and  receivers  of  the 
woman  before  the  faft,  fo  taken  away,  know- 
ing the  fame,  fhall  be  deemed  principal  felons, 

3 H.  7.  c.  2.  39  E/iz.  c.  9. 
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Taking  away  any  woman  child  under  the  age 
of  fixteen  years  and  unmarried,  out  of  the  cu- 
ftody  and  againft  the  will  of  the  father,  guar- 
dian, the  offender  fhall  fuffer  fine  and  im- 
prifonment.  And  an  Information  fhall  lie  for 
feducing  a young  man  or  woman  from  their 
parents,  againft  their  confents,  in  order  to  marry 
them,  &c.  St  a:.  4 6?  5 P.  .M.  r.  8.  eT.  Raym. 

473* 

The  court  granted  an  information  for  taking 
away  a natural  daughter  under  16,  under  the 
care  of  her  putative  father ; being  of  opinion  ic 
was  within  fed:.  3.  of  this  ftatute.  2 Stra. 

1162, 

I fhall  conclude  this  chapter  with  the  laws 
and  ftatutes  relating  to  the  particular  titles  of, 

I " ' 

1.  Baftardy.  7 \ 3-  Ideots- 

2.  Infants.  4.  Lunaticks. 

1.  Baftardy  (ignifies  adefed  of  birth,  objed- 
ed  to  one  born  out  of  wedlock : for  a baftard 
is  he  that  is  born  of  any  woman  not  married,  fo 
that  his  father  is  not  known  by  the  order  of 
law ; and  therefore  he  fhall  not  be  heir,  or  of 
kin  to  any  perfon  •,  he  being  the  firft  of  his 
family  * nor  fhall  he  have  heirs,  but  of  his  own 
body. 

A woman  is  with  child  by  a man,  who  after- 
wards marries  her,  and  then  the  child  is  born  ; 
this  child  is  not  a baftard  : but  if  a man  hath  ifiue 
by  a woman  before  marriage,  and  after  they  marry, 
the  ifiue  is  a baftard  by  our  law  ; but  legitimate 
by  the  civil  law.  In  cafe  one  marries  a woman 
grofly  big  with  child  by  another,  and  within  . 
three  days  after  fhe  is  delivered,  in  our  law  the 
ifiue  is  no  baftard  ■,  ’tis  otherwife  by  the  fpiritual 
■ ’ A a 3 law: 
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' law : and  where  a child  is  born  within  a day  after 
marriage  between  parties  of  full  age,  if  there 
be  no  apparent  impofiibility  that  the  hufband 
fhould  be  the  father  of  it,  the  child  is  not  a ba- 
ftard, but  fuppofed  to  be  the  hufband’s  child. 

,2  Injt.  96.  Danv.Abr.  729.  Rol.  Abr.  358. 

But  if  the  hufband  be  but  eight  or  nine  years 
of  age,  or  if  he  be  within  the  age  of  fourteen, 
the  iffue  is  a baftard : fo  where  a hufband  is 
gelt,  or  hath  loft  his  genitals,  tAc.  which  fhews 
an  impofiibility  to  get  a child  ; but  it  muft  be 
by  fpecial  matter.  By  the  Common  Law,  if 
the  hufband  be  within  the  four  leas,  fo  that  by 
intendment  he  may  converfe  with  his  wife,  and 
the  wife  hath  iffue,  the  child  will  not  be  a ba- 
ftard : but  he  is  a baftard  who  is  born  of  a wo- 
man when  her  hufband  is  over  fea,  at  and  from 
the  time  of  the  begetting  to  the  birth  of  fuch 
child.  Where  a woman  lives  in  adultery  with 
another,  her  children  by  fuch  other  are  baftards  * 
for  they  are  born  out  of  the  limits  of  matrimo- 
ny •,  though  if  hufband  and  wife  confent  to  live 
feparate,  the  children  born  after  fuch  reparation 
(hall  be  taken  to  be  ligitimate,  and  not  baftards,. 
becaufe  the  accefs  of  the  hufband  fhall  be  pre- 
fumed. Iffue  of  a fceond  wife  or  hufband,  the 
firft  being  living,  is  a baftard.  Co.  Lit.  244. 

. Danv.Abr .729.  Salk.  122.  2 Salk.  483,  Ld. 

Raym.  295 ■ Cartb.  469.  2 Stra.  925,  940. 
Andr.  9.  2 Stra.  1076.  Andr.  8.  Andr.  i«v 

SeJJ~.  Caf.  235.  2 SeJf.Caf.  28 6.  pi.  175.  3 kVill. 
Rep.  276.  ‘ Fcrtefc . Rep.  315.  u Mod.  106.- 
_ i Bur rt>  qto.  123. 

It  hath  been  held,  that  if  a woman  hath  a 
. thild  forty  weeks  and  eight  days  after  the  death 
of  her  hufband,  it  fhall  be  legitimate ; the  law 
having  appointed  no  exa&  certain  time  for  the 

birth 
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birth  of  legitimate  iflues.  And  here,  if  a wo* 
man  great  with  child  by  a former  hufband,  fhall 
marry  another  man  after  his  death*  the  child 
fhall  be  the  lawful  child  of  the  firft  hufband  ; 
but  if  the  woman  be  privily  with  child,  it  fhall 
belong  to  the  fecond  hufband.  Where  any  wo- 
man fays  fhe  is  with  child  by  a deceafed  hufband, 
and  with-holds  lands  from  the  heir,  a writ  Ventrt 
infpieiendo  is  to  be  granted  to  learch  her,  and 
try  it  by  a jury  of  women  : and  if  it  be  found, 
fhe  fhall  be  kept  in  cuftody  ’till  delivered,  &c. 
Danv.  Abr.  721.  See  2 Will.  Rep.  593.  Mofe- 
ley  Rep.  391. 

Baftards  having  gotten  names  by  reputation, 
may  purchafe  by  fuch  names  to  them  and  their 
heirs  : and  a limitation  to  them  when  in  ejfe,  and 
known,  is  good,  but  not  before  they  are  born : 
they  may  not  take  by  the  name  of  iflue,  which 
muft  be  lawful ; nor  fhall  a ufebe  railed  to  fuch 
a reputed  fon,  &c.  Special  baftardy  is  triable 
by  the  country,  in  the  temporal  courts : but  ge- 
neral baftardy,  whether  a perlon  is  a baltard  or 
not,  and  was  born  in  lawful  matrimony,  Q?c. 
-upon  fome  queftion  of  inheritance,  is  try’d  by 
the  bifhop’s  certificate ; after  iffue  joined  in  a 
court  of  law,  it  is  to  be  tranfmitted  to  the  eccle- 
fiaftical  court,  to  be  examined  and  certified,  &V. 
But  the  judges  fhall  not  award  a writ  to  the  or- 
dinary to  certify  baftardy,  ’till  proclamation  is 
iffued  for  all  perfons  having  intereft  therein  to 
make  their  objections  before  him  againft  the 
party,  Co.  Lit.  3.  6 Rep.  65.  Dy. 

374.  Hob.  117.  Kitcb.  64.  S/at.  9 H.  6. 
c.  1 1. 

By  ftatutes  the  two  next  Juftices  of  peace 
may  take  order  for  punifhing  of  the  mother  and 
father  of  a common  baltard,  and  for  relief  of 
A a 4 the 
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the  parifh  where  born,  by  a weekly  payment, 
fsY.  And  the  father  and  mother  not  obeying 
the  order,  fhall  he  imprifoned.  And  where  a 
baftard  child  is  born,  churchwardens  may  feize 
goods  of  the  reputed  father  and  mother,  to  dif- 
charge  the  parifh  : the  juftices  are  to  fend  lewd 
women,  having  baftard*,  to  the  houfe  of  cor- 
rection •,  but  pcrfons  able  to  keep  them  are  not 
within  the  ftatute  ; and  a mother  difcharging  the 
parifh  fhall  not  be  punifhed.  It  is  efleemed. 
murder  to  conceal  the  death  of  a baflard  child, 
when  born  alive.  Slat.  1 8.  Eliz.  c.  3.  7 Jac. 

c.  4.  13  y 14  Car.  2.  c.  12  perpetuated  by 

12  Ann.SeJ],  1.  c.  18.  2 Ld.  Raym.  858.  3 

Salk.  66.  21  Jac.  c.  27.  2 Hawk.  PI.  Cur.  438. 

H.  H.  P.  C.  433. 

2.  An  infant  is  a perfon  under  the  age  of  21 
years  ; whole  a<5ls  are  in  many  cafes  either  void 
or  voidable.  Co.  Lit . 171. 

If  an  infant  bargain  and  fell  lands  by  deed  in- 
dented and  inrolled,  he  may  avoid  it : and  where 
luch  infant  makes  a hoffment,  he  may  enter 
and  avoid  if,  and  if  he  dies,  his  heir  may  enter, 
Uc  An  infant  makes  a deed,  and  delivers  it. 
within  age,  though  he  afterwards  deliver  it 
again  when  at  full  age,  this  fecond  delivery  and 
deed  are  void;  for  the  deed  mult  take  effeft 
from  the  firft  delivery.  All  gifts  and  grants, 
£rr.  of  any  infant,  which  do  not  take  effeCt  by 
delivery  of  his  hand,  will  be  void  ; and  if  made 
to  take  effcdt  by  delivery  of  his  own  hand,  are 
voidable  by  himlelf  and  his  heirs,  and  thofe  who 
fhall  have  his  eftate.  But  if  an  infant  make  a 
leafe,  paying  rent,  and  after  his  coming  of  age 
he  accepts  the  rent;  by  this  the  voidable  leale 
is  made  good.  2 Injl.  673.  Co.  Lit.  24"’.  3. 

Rep.  35.  8 Rep.  43. 

An 
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An  infant  may  purchafe  land,  being  intended 
for  his  benefit ; but,  at  his  full  age,  he  may 
either  agree  to  and  confirm  it,  or  wave  or  dis- 
agree to  it  •,  and  if  he  agrees  not  when  at  age, 
his  heirs  after  him  may  difagree:  a leefe  made 
to  an  infant  may  be  avoided,  by  waving  the 
land  before  the  rent-day.  Infants  ought  not  to 
be  received  to  levy  fines  of  lands ; but  if  they 
are  admitted,  ’twill  be  good  and  unavoida- 
ble, unlefs  reverfed  during  their  minority : a 
common  recovery  Suffered  by  an  infant  by  guar- 
dian Shall  bind  him ; conditions  annexed  to  lands, 
whether  the  eftate  come  by  grant  or  defeent,  are 
binding  to  infants ; and  laches  Shall  prejudice  an 
infant,  if  he  prefents  not  to  a church  in  fix 
months,  £&.  Co.  Lit.  2,  172,  380.  Cro.Car. 

3°7-  . ; 

If  an  infant  enters  into  bond,  pretending  to 
be  of  full  age;  though  he  may  avoid  it  by  plead- 
ing nonage,  he  may  be  indifted  for  a cheat: 

An  infant  may  voluntarily  bind  himfelf  appren- 
tice; but  his  bond  for  Service fhall  not  bind  him; 
he  may  bind  himfelf  to  pay  for  necefiaries,  as  to 
eating,  drinking,  apparel,  (dc.  Though  an  in- 
fant is  not  obliged  to  pay  for  cloaths,  except  it 
be  averred  to  be  for  his  own  wearing,  and  that 
they  were  convenient  and  necefiary  for  him  to 
wear,  according  to  his  eftate.  Money  laid  out 
for  necefiaries  for  an  infant  hath  been  allowed ; 
when  money  lent  for  that  purpofe  hath  not : the 
infant  may  buy,  but  cannot  borrow  money  to 
buy  necefiaries ; for  the  law  will  not  truft  him 
with  money,  but  at  the  peril  of  the  lender,  who 
muft  fee  it  thus  laid  out.  Cro.  Car.  1 79.  2 

lnjl.  483.  Cro.  Jac.  560.  5 Mod.  368.  Salk. 

386.  10  Mod.  66.  12  Mod.  iy-j.  \ 
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. In  the  profecution  of  actions,  an  infant  is  'to 

fue  by  Procbein  Amy,  or  guardian  ; but  always 
defend  by  guardian ; and  he  is  not  to  appear  by 
attorney  in  his  own  right.  If  an  infant,  &c.  com- 
mit a trefpafs  againft  the  perfon  or  pofieflion  of 
another  ; he  muft  anfwer  for  the  damage  in  a ci- 
vil aftion:  but  infants,  under  the  age  of  fourteen 
years,  are  not  generally  punifhable  for  crimes ; 
although  if  they  are  of  that  age,  which  is  of  the 
age  of  difcretion,  or  under  thofe  years,  having 
maturity  of  difcretion,  they  may  be  punilhed  as 
felons.  Co.  lit.  135.  2 Sauttd.  112. 

A father  by  deed  in  his  life-time,  or  by  will, 
may  difpofe  the  cuftody  of  his  infant  child  un- 
der twenty-one  years  of  age,  and  not  married, 
during  the  minority,  to  any  perfons,  not  popifh 
recufants,  he  thinks  fit-,  who  may  maintain  ac- 
tions of  trefpafs,  &c.  againft  unlawful  takers 
away  of  fuch  children,  and  take  into  cuftody 
their  lands.  A guardian  in  focage  at  common 
law  not  thus  appointed,  continues  till  the  mi- 
nor accomplifhes  the  age  of  fourteen  years ; and 
then  he  may  chufe  his  guardian  before  a judge  at 
his  chamber,  or  in  court,  or  in  chancery : and 
thefe  guardians  fhall  make  no  wafte,  or  fale  of 
the  inheritance,  but  keep  it  fafely  for  the  heir; 
they  are  to  take  the  profits  of  the  minor’s  lands, 
&c.  to  his  ufe,  and  on  accounting  for  the  fame, 
lhall  have  allowance  of  cofts  and  expences ; and 
if  they  are  robbed,  £j?r.  without  any  default  or 
negligence,  they  fhall  be  difcharged  thereof.  Stat. 
12  Car . 2.  c.  24.  Lil.  Abr.  655.  2 Lev.  262. 

Co.  Lit.  89. 

Where  there  hath  been  fome  doubt  of  the 
fufficiency  of  a guardian  to  an  infant,  the  chan- 
cery hath  required  fecurity  to  be  given:  and  ac- 
tion 
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tion  of  account  lies  againft  executors,  (Ac.  of 
guardians.  2 Mod.  177.  4 Ann.  c.  16. 

Form  of  a common  ele&ion  of  a guardian  by 
a minor. 

* T7"  NO  W all  men  by  thefe  prefents.  That  I 

* J\.  A.  B.  fon  and  heir  of  T.  B.  of,  (Ac.  efq; 

* deceafed,  being  now  about  the  age  of  feven- 
‘ teen  years.  Have  defied  and  chofen,  and  by 

* thefe  prefents  do  elefl  and  chufe  C.  D.  of, 

* (Ac.  gentleman,  to  be  guardian  of  my  perfon 

* and  eftate,  until  I fhall  attain  the  age  of  twenty- 

* one  years-,  and  I do  hereby  promife  to  be  ruled 

* and  governed  by  him  in  all  things  touching 

* my  welfare ; and  I do  authorize  and  impower 

* the  faid  C.  D.  to  enter  upon  and  take  pofleflion 

* of  all  and  every  my  mefTuages,  lands,  tene- 

* ments,  hereditaments  and  premifles  whatfoever, 

* fuuate,  lying  and  being  in,  (Ac.  in  the  county 

* of,  (Ac.  or  elfewhere,  whereunto  I have  or  may 

* have  any  right  or  title,  and  to  let  and  fet  the 

* fame,  and  receive  and  take  the  rents,  ifiues  and 

* profits  thereof,  for  my  ufe  and  benefit,  during 

* the  term  aforefaid  *,  giving  and  hereby  grant- 

* ing  unto  the  faid  C.  D.  my  full  power  in  the 

* faid  premiffes,  and  whatfoever  he  fhall  law- 

* fully  do  or  caufe  to  be  done  in  the  faid  premif- 

* fes,  by  virtue  hereof,  I do  hereby  promife  to 

* ratify  and  confirm.  In  witnefs , &c. 

3.  An  ideot  is  ufed  in  our  law  for  one  who  is 
a natural  fool,  from  his  birth : and  the  king  fhall 
have  the  cuftody  of  the  lands  of  an  ideot,  tak- 
ing the  profits  during  his  life,  without  com- 
mitting watte,  and  finding  him  and  his  family 

neceflaries  s 
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neceflaries ; and  after  his  death,  (hall  render  the 
lands  to  the  right  heir.  This  is  by  ftatute;  and 
by  the  common  law  the  king  lhall  alfo  have  the 
■ cuftody  of  the  body,  goods  and  chattels  of  ide- 

ots,  after  office  found,  £sV.  17  Ed.  2.  c.  9, 
Dy.  302. 

But  where  a perfon  hath  once  underftanding, 
and  becomes  a fool  by  chance  or  misfortune ; 
the  king  ffiall  not  have  the  cuftody  of  him : and 
if  one  have  fo  much  knowledge,  as  to  mealure  a 
yard  of  cloth,  number  twenty  pence,  or  rightly 
name  the  days  of  the  week,  &c.  he  lhall  not  be 
accounted  an  ideot  by  the  laws  of  the  realm.  On 
a writ  returnable  in  chancery,  one  may  be  exa- 
mined whether  ideot  or  not ; and  there  is  a writ 
Idiot  a inquirendo  vel  examinando , directed  to  the 
fheriff  to  call  before  him  the  party  reprei’ented 
to  be  an  ideot,  and  examine  him,  and  inquire 
by  a jury  whether  he  be  of  fufficient  underftand- 
ing to  manage  his  eftate,  and  to  certify  the  fame 
in  to  the  chancery : after  which  he  may  be  examined 
by  the  lord  chancellor.  4 Rep.  124.  9 Rep.  31. 
N.  F.  B.  232,  233. 

By  his  prerogative  the  king  hath  the  lands 
from  the  time  of  the  inquifition,  and  ’tis  faid, 
the  foie  intereft  in  granting  the  eftate  of  an  ideot, 
but  not  of  a lunatick.  The  ufe  of  the  ideot’s 
lands  is  in  the  king ; but  the  freehold  is  in  the 
ideot : if  he  alien  the  land,  the  king  may  have 
a fcire  facias  againft  the  alienee,  and  refeife  the 
fame  into  his  hands,  and  the  inheritance  lhall  be 
veiled  in  the  ideot  •,  though  this  mull  be  after 
he  is  found  by  inquifition  to  be  an  ideot.  Dy. 
302.  5 Rep.  A 25. 

Ideots  not  having  underftanding  are  incapable 
to  make  a will ; their  deeds,  grants  and  con- 
veyances are  voidable,  or  may  be  made  void : 
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but  what  they  do  concerning  lands,  Sc.  in  a 
court  of  record,  fhall  bind  themfelves,  and  all 
others  claiming  under  them.  If  an  ideot  con- 
trafts  matrimony,  it  fhall  bind  him;  and  ideots 
fhall  be  bound  to  pay  for  necefiaries,  in  the  fame 
manner  as  infants:  a difcent  may  take  away  an 
entry  of  an  ideot,  Sc.  Though  where  an  heir 
is  ideot,  any  man  may  make  a tender  for  him ; 
and  ideots,  Sc.  ought  not  to  be  profecuted  for 
any  crime;  becaufe  they  want  knowledge  to 
diftinguifh  good  and  evil.  Co.  Lit.  247.  4 

Rep.  hi.  2 Injt.  483.  Rol.  Abr.  357.  3 Injl. 

208. 

An  ideot  cannot  appear  by  attorney ; when, 
he  foes  or  defends  any  a&ion  he  muft  appear  in 
perfon,  and  the  fuit  is  to  be  in  his  name,  but 
followed  by  others.  2 Sid.  112,  335. 

4.  A lunatick  is  defined  to  be  a perfon  who 
is  fometimes  of  good  and  found  memory  and 
underftanding,  and  fometimes  not : and  fo  long 
as  he  hath  not  underftanding,  he  is  non  compos 
mentis.  A commiffion  of  lunacy  fhall  iffue  out 
of  chancery,  to  examine  whether  the  perfon  be 
lunatick,  or  not ; and  to  make  inquefts  of  his 
lands,  Sc.  Dy.  25. 

It  is  ordained  by  ftatute,  that  the  king  fhall 
provide  that  the  lands  of  lunaticks  be  fafely  pre- 
served, and  they  and  their  families  maintained 
by  the  profits;  and  the  refidue  fhall  be  kept  for 
their  ufe,  and  be  delivered  to  them  when  they 
come  to  their  right  mind,  the  king  taking  no- 
thing to  his  own  ufe,  Sc.  Here  the  king  hath 
the  guardianfhip  of  the  lands  of  lunaticks  ; but 
not  the  cuftody  of  their  lands  or  bodies : and  the 
guardian  of  a lunatick  is  accountable  to  him, 
his  executors.  Sc.  As  a lunatick  may  recover 
Jus  underftanding,  and  have  difcretion  enough 
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to  govern  himfelf  and  his  lands •,  therefore  the 
king  lhall  not  have  the  cuftody  of  him  and  his 
lands ; for  after  he  hath  recovered  his  memory, 
he  is  to  have  his  eftate  at  his  own  difpofal.  Stat. 
17  Ed.  2.  c.  10.  4 Rep.  124. 

By  the  ancient  common  law,  a dangerous 
madman  may  be  kept  in  prifon,  ’till  he  recover 
his  fenfes : lunaticks  or  madmen  wandering  may 
be  apprehended  by  a jultice’s  warrant,  and  lock- 
ed up  and  chained ; or  be  fent  to  their  lad  legal 
fettlement,  &c.  A lunatick  without  memory  un- 
derftands  not  what  he  does,  fo  that  he  cannot 
lawfully  promife  or  contraft  for  any  thing : 
Every  deed  made  by  a lunatick,  who  is  non  com- 
pos, is  voidable ; and  his  deeds  may  be  avoided 
by  his  heir,  except  he  levy  a fine,  or  do  any 
other  aft  of  record,  &c.  But  the  deed  of  a lu- 
natick fhall  not  be  voidaole  by  himfelf*,  he  lhall 
not  be  allowed  to  work  his  own  difability,  by 
making  himfelf  a madman.  Co.  Lit.  247.  4 

Rep.  126.  Stat.  17  Geo.  2.  c.  5. 

In  criminal  cafes,  the  afts  of  a lunatick  (hall 
not  be  imputed  to  him ; unlefs  he  kill,  or  offer 
to  kill  the  king,  when  by  our  old  books  he  may 
be  guilty  of  treafon ; but  this  is  now  contradift- 
ed  : and  it  is  faid,  if  one  who  has  committed  a 
capital  offence,  become  lunatick,  and  non  compos 
before  conviftion,  he  lhall  not  be  tried,  and  if 
after  conviftion,  that  he  lhall  not  be  executed. 
Though  if  a perfon  feigns  himfelf  mad,  and  re- 
fufes  to  anfwer  for  a crime,  he  lhall  be  taken  as 
one  that  (lands  mute,  &c.  Co.  Lit.  247.  3 Inji. 
46.  Hawk.  PI.  Cr.  2.  Hale's  PI.  Cr.  10. 

If  a lunatick  fue  an  aftion,  it  muft  be  fued  in 
his  own  name  •,  and  if  an  aftion  be  brought 
again#  a lunatick,  he  is  to  appear  by  attorney, 

if 
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if  of  full  age,  and  by  guardians,  if  he  be  under 
age.  Co.  Lit.  135. 

Ideots  and  lunaticks  feifed  of  eftates  in  truft, 
&c.  by  order  of  the  chancery  may  make  convey- 
ances thereof.  Slat.  4 Geo.  2.  c.  10.  may  fur- 
render  leafes  in  Chancery  or  Exchequer,  in  order 
to  renew  the  fame.  Slat.  29  Geo.  2.  e.  31. 


Cf  tfje  tfbmp  Of  X\)Z  ©Ubj'cff,  Magna 
Charts,  anu  ot&cc  Statutes!. 


The  Statute  of  Magna  Charts,  or  the  Great 
Charter  made  in  the  ninth  Tear  of  King 
Henry  3. 

*TT  ENRT,  by  thegrace  of  God,  king  of 

* XI  England,  lord  of  Ireland,  duke  of  Nor- 

* mandy  and  Gujan,  &c.  To  all  archbifhops, 

* bilhops,  earls,  barons,  fheriffs,  provofts,  of- 

* ficers,  and  to  all  bailiffs,  and  other  our  faith- 

* ful  fubjedts,  who  fhall  fee  this  prefent  charter, 

* greeting : Know  you,  that  we  unto  the  honour 

* of  Almighty  God,  and  for  the  falvation  of  the 

* fouls  of  our  progenitors  and  fucceffors,  kings 

* of  England,  to  the  advancement  of  holy  church, 

* and  amendment  of  the  realm,  of  our  mere 

* and  free  will,  have  given  and  granted  to  all 

* archbifhops,  bilhops,  earls,  barons,  and  all 
*•  freemen  of  this  our  realm,  thefe  liberties  fol- 

* lowing,  to  be  kept  in  our  kingdom  of  England 

* forever. 
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CHAP.  i. 

A confirmation  of  liberties. 

* Firjl , We  have  granted  to  God,  and  by 
4 this  our  prefent  charter  have  confirmed,  for  us 

* and  our  heirs  for  ever,  that  the  church  of  Eng- 

* land  fhall  be  free,  and  have  all  her  whole 

* rights  and  liberties  inviolable.  We  have  grant- 

* ed  alfo,  and  given  to  all  the  freemen  of  our 
• * realm,  for  us  and  our  heirs  for  ever,  the  li- 

* berties  under-written,  to  have  and  to  hold  to 
4 them  and  their  heirs  for  ever.’ 

CHAP.  II. 

"The  relief  of  the  king's  tenant  of  full  age.  * 

t 

* If  any  of  our  earls  or  barons,  or  any  other 

* which  hold  of  us  in  chief  by  knight’s  fervice 

* die,  and  at  the  time  of  his  death  his  heir  be 

* of  full  age,  and  oweth  to  us  a relief,  he  lhall 

* have  his  inheritance  by  the  old  relief,  that  is 

* to  fay;  the  heir  or  heirs  of  an  earl,  for  a 

* whole  earldom,  by  one  hundred  pounds  ; the 

* heir  or  heirs  of  a baron,  for  a whole  barony, 

* by  one  hundred  marks;  the  heir  or  heirs  of 

* a knight,  for  one  whole  knight’s  fee,  one  hun- 

* dred  (hillings  at  the  mod : and  he  that  hath 

* lefs  (hall  give  lels,  according  to  the  old  cuftopv 
f of  the  fees,’ 
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CHAP.  III. 

"The  wardjhip  cf  an  heir  within  age. 

* But  if  the  heir  of  any  fuch  tenant  be  within 

* age,  his  lord  [hall  not  have  the  ward  of  him 

* nor  his  land,  before  that  he  hath  taken  of  him 

* homage:  and  after  fuch  an  heir  hath  been  in 

* ward,  when  he  is  come  to  full  age,  (that  is  to 

* fay,  to  the  age  of  twenty  one  years)  he  [hall 

* have  his  inheritance  without  relief,  and  with- 

* out  fine  ; fo  that  if  fuch  heir  being  within  age 

* be  made  a knight,  yet  neverthelefs  his  land 
‘ (hall  remain  in  the  keeping  of  his  lord,  unto 

* che  term  afore  laid.’ 

CHAP.  IV. 

No  wajlc  J, hall  be  made  by  a guardian  in  ward’s 
lands. 

4 The  keeper  of  the  land  of  fuch  an  heir, 

* being  within  age,  lhall  not  take  of  the  lands 

* of  the  heir  but  realonable  iffues,  realonable 
‘ cuftoms,  and  reafonable  fervices,  and  that 
1 without  deftruftion  and  wafte  of  his  men  and 

* his  goods.  And  if  we  commit  the  cuftody  of 

* any  fuch  land  to  the  fheriff,  or  to  any  other, 

* who  is  anfwerable  unto  us  for  the  iffues  of  the 

* fame  land,  and  he  make  deftrudtion  or  walle 

* of  thole  things  that  he  hath  in  cuftody,  we 

* will  take  of  him  amends  and  recompence 

* therefore.  And  the  land  [hall  be  committed 
4 to  two  lawful  and  difereec  men  of  that  fee, 
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* who  (hall  anfwer  unto  us  for  the  iffues  of  the 
« fame  land,  or  unto  him  whom  we  will  affign. 

* And  if  we  give  or  fell  to  any  man  the  cuftody 

* of  any  fuch  land,  and  he  make  therein  dcl- 

* truftion  or  wafte,  he  fhall  lofe  the  fame  cuf- 

* tody : and  then  it  fhall  be  affigned  to  two 
‘ lawful  and  difcreet  men  of  that  fee,  who  alfo 

* in  like  manner  fhall  be  anfwerable  to  us,  as 

* aforefaid.’ 

CHAP.  V. 

'Guardians  fhall  maintain  the  inheritance  of  ththr 
wards : and  of  bi/bopricks. 

* The  keeper,  fo  long  as  he  hath  the  cuftody 

* of  the  land  of  fuch  an  heir,  (hall  keep  up  the 

* houfes,  parks,  warrens,  ponds,  mills  and  other 

* things  pertaining  to  the  fame  lands,  with  the 

* iffues  of  the  faid  land : and  he  fhall  deliver  to 
‘ the  heir,  when  he  cometh  to  his  full  age,  all 
*_  his  land  ftored  with  ploughs,  and  all  other 

* things,  at  the  leaft  as  he  received  it.  All  thefe 

* things  fhall  be  obferved  in  the  cuftody  of 

* archbifhopricks,  bifhopricks,  abbies,  priories, 

* churches  and  dignities  vacant,  which  pertain 

* to  us ; except  this,  that  fuch  cuftody  fhall  not 

* be  fold.’ 


CHAP.  VI. 

Heirs  to  be  married  without  difparagement. 

* 

* And  heirs  fhall  be  married  without  any  dif- 
* paragement.’ 
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CHAP.  VII. 

1 * 

A widow  fhall  have  her  marriage  inheritance  Ofd 
quarentine.  'The  king's  widow. 

4 A widow,  after  the  death  of  her  hufband, 
c without  any  difficulty,  fhall  have  her  marri- 
4 age,  and  her  inheritance:  and  fhall  give  no- 
4 thing  for  her  dower,  marriage  or  inheritance, 

4 which  her  hufband  and  fhe  held  the  day  of  the 
4 death  of  her  hufband.  And  fhe  fhall  tarry  in 
4 the  chief  houfe  of  her  hufband,  by  forty  days 
4 after  the  death  of  her  hufband  j within  which 
4 time  her  dower  fhall  be  affigned  her,  if  it 
4 were  not  affigned  before,  or  that  the  houfe  be 
4 a caftle;  and  if  fhe  depart  from  the  caftle, 

4 then  a competent  houfe  fhall  be  forthwith  pro- 
4 vided  for  her,  in  the  which  fhe  may  honeltly 
4 dwell,  until  her  dower  be  to  her  affigned,  as 
4 is  aforefaid ; and  fhe  fhall  have  in  the  mean 
4 time  her  rcafonable  eftovers  of  the  common. 

4 And  for  her  dower  fhall  be  affigned  unto  her 
4 the  third  part  of  all  the  lands  of  her  hufband, 

4 which  were  his,  during  the  coverture ; except 
4 fhe  were  endowed  of  lefs  at  the  church  door. 

4 No  widow  fhall  be  diftrained  to  marry  herfelf: 

4 Neverthelefa  fhe  fhall  find  furety  that  fhe  fhall 
4 not  marry  without  our  licence  and  aftent,  (if 
4 fhe  hold  6f  us)  s not  without  the  aftent  of  the 
4 lord,  if  fhe  holds  of  another.’  ' * 
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CHAP.  VIII. 

How  fureties  Jhall  be  charged  to  the  king. 

‘ We  or  our  bailiffs  lhall  not  fcize  any  land  or 

* rents  for  any  debt,  fo  long  as  the  prefent  goods 
4 and  chattels  of  the  debtor  do  fuffice  to  pay  the 
4 debt,  and  the  debtor  himfelf  be  ready  to  fa- 
4 tisfy  therefore:  neither  fhall  the  pledges  of  the 
4 debtor  be  diftrained,  as  long  as  the  principal 
4 debtor  is  fufficient  for  the  payment  of  the  debt. 
4 And  if  the  principal  debtor  fail  in  the  pay- 

* ment  of  the  debt,  having  nothing  therewith 
4 to  pay,  or  will  not  pay  where  he  is  able,  the 
4 pledges  fhall  anfwer  for  the  debt.  And  if 
4 they  will,  they  fhall  have  the  lands  and  rents 
4 of  the  debtor  until  they  be  fatisfied  of  that 
4 which  they  before  paid  for  him,  except  that 
4 the  debtor  can  fhew  himfelf  to  be  acquitted 
4 againft  the  faid  fureties.’ 

CHAP.  IX. 

*the  liberties  of  London,  and  other  cities  and  towns , 
confirmed. 

4 The  city  of  London  fhall  have  all  the  old  li- 
4 berties  and  cuftoms  which  it  hath  been  ufed  to 
4 have.  Moreover,  we  will  and  grant,  that  all 
* 4 other  cities  and  boroughs,  towns,  and  the  ba- 
4 rons  of  the  five  ports,  and  all  other  ports,  fhall 
4 have  all  their  liberties  ajjd  free  cuftoms.* 
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CHAP.  X. 

None  /hall  diftrain  for  more  fervice  than  due. 

\ 

‘ No  man  {hall  be  diftrained  to  do  more  ler- 
‘ vice  for  a knight’s  fee,  nor  for  any  freehold, 

* than  therefore  is  due.’ 

CHAP.  XI. 

The  common  pleas  fhall  not  follow  the  king's  court . 

j , 

* Common  pleas  {hall  not  follow  our*court, 

‘ but  {hall  be  holaen  in  fome  place  certain.’ 

CHAP.  XII. 

IVbcrc  and  before  whom  afftfes  fhall  be  taken.  Ad- 
journment for  difficulty. 

* Affizes  of  Novel  Biffeifm  and  of  Mortdan- 

* cejlor  {hall  not  be  taken  but  in  the  {hires,  and 

* after  this  manner.  If  we  be  out  of  the  realm, 

* our  chief  juftices  {hall  fend  our  juftices  through 

* every  county  once  in  the  year  ■,  which,  with 

* the  knights  of  the  (hire,  fhall  take  the  faid 

* affifes,  in  thofe  counties.  And  thofe  things 

* that  at  the  coming  of  the  aforefaid  juftices, 

* being  fent  to  take  thofe  affiles  in  the  counties, 

* cannot  be  determined,  fhall  be  ended  by  them 

* in  fome  other  place  in  their  circuit.  And 

* thofe  things,  which  for  difficulty  in  fome  arti- 

* cles  cannot  be  determined  by  them,  {hall  be 

* referred  to  qur  juftices  of  the  bench,  and  there 
l be  ended.’ 

r - 
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CHAP.  XIII. 

JJfifes  of  darrein  preferment. 


r AfTifes  of  darrein  preferment  fhall  be  al- 

* ways  taken  before  our  juftices  of  the  bench, 

* and  there  fhall  be  determined.’ 

CHAP.  XIV. 

How  men  of  all  forts  fhall  be  amerced , and  by  whom, 

* A freeman  fhall  not  be  amerced  for  a (mall 

* fault,  but  after  the  manner  of  the  fault : and 

* for  a great  fault  after  the  greatnefs  thereof, 

* faving  to  him  his  contentment : and  a mer- 

* chant  likewife,  faving  to  him  his  merchant 

* dize.  And  any  other’s  villein  than  ours  fhall 

* be  likewife  amerced,  faving  his  wainage,  if  he 

* fail  into  our  mercy.  And  none  of  the  faid 
4 amerciaments  fhall  be  affefied,  but  by  the  oaths 

* of  honeft  and  lawful  men  of  the  vicinage. 

4 Earls  and  barons  fhall  not  be  amerced,  but  hr 
4 their  peers,  and  after  the  manner  or  their  of- 
4 fence.  N°  man  of  the  church  fhall  be  amerced 
4 after  the  quantity  of  his  lpiritual  benefice,  but 
4 of  his  lay  tenement,  and  after  the  quantity  of 
l his  offence. ’ 

CHAP.  XV. 

Miking  of  bridges , and  banks. 

4 No  town  or  freeman  fhall  be  diftrained  to 

* make  bridges  or  banks,  but  fuch  as  of  old  time  > 

* and  of  right  have  been  accuftomcd  to  make 
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* them,  in  the  time  of  king  Henry  our  grand- 
4 father.’ 

CHAP.  XVI. 

Defending  of  banks. 

4 No  banks  fhall  be  defended  from  henceforth 
4 but  fuch  as  were  in  defence  in  the  time  of 
4 king  Henry  our  grandfather,  by  the  fame  places  ’ 
4 and  the  fame  bounds,  as  they  were  wont  to  be 
4 in  his  time.’ 

CHAP.  XVII.  . 

Holding  pleas  of  the  crown. 

4 No  fheriff,  conftable,  efcheator,  coroner 
4 nor  any  other  our  bailiffs,  ihall  hold  pleas  of 

* the  crown.’ 

CHAP.  XVIII. 

'The  king’s  debtor  dying , the  king  fhall  be  firjl  paid. 

4 If  any  that  holdeth  of  us  lay-fee  fhall  die, 

4 and  our  Iheriff  or  bailiff  do  fhew  our  letters 

* patents  of  our  fummons  for  debt,  which  the 

* dead  man  did  owe  to  us;  it  fhall  be  lawful  for 

* our  Iheriff  or  bailiff,  to  attach  and  inroll  all 

* the  goods  and  chattels  of  the  dead,  being  round 

* in  the  faid  fee,  to  the  value  of  the  fame  debt, 

* by  the  fight  and  teftimony  of  lawful  men,  fo 
4 that  nothing  thereof  be  taken  away,  until  we 
4 be  clearly  paid  off  the  debt.  And  the  refidue 
4 fhall  remain  to  the  executors,  to  perform  the 

* teftament  of  the  dead.  And  if  nothing  bo 
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* owing  to  us,  all  the  chattels  fhall  go  to  the  ufe 

* of  the  dead,  faving  to  his  wife  and  children 

* their  reafonable  parts.’ 

CHAP.  XIX. 

Purveyance  for  a cajlle. 

. * No  conftable  nor  his  bailiff,  fhall  takecorp 

‘ or  other  chattels  of  any  man,  if  the  man  be 

* not  of  the  town  where  the  cattle  js ; hut  he  fhall 

* forthwith  pay  for  the  fame,  unlefs  that  the  will 

* of  the  feller  was  to  refpite  the  payment.  And 

* if  he  be  of  the  fame  town,  the  price  fhall  be 

* paid  unto  him  within  forty  days.’ 

CHAP.  XX, 

Doing  of  cajlk-vmrd. 

* No  conflable  fhall  dittrain  any  knight  to 

* give  money  for  keeping  of  his  cattle,  if  he  him- 
‘ lelf  will  do  it  in  his  proper  pcrfon,  or  caufe  it 
« to  be  done  by  another  fufficient  man,  if  he  may 
« not  do  it  himlelf  for  a reafonable  caufe.  And 
« if  we  do  lead  or  fend  him  in  an  army,  he  fhall 

* be  free  from  cattle-ward  for  the  time  that  he 

* {hall  be  with  us  in  fee  in  our  hott,  for  the 
« which  he  hath  done  fervice  in  our  wars.’ 

CHAP.  XXI. 

'Taking  of  borfes , carts>  and  woodt. 

* No  fheriff  nor  bailiff  of  ours,  nor  any  other,' 

* fhall  take  the  horfes  or  carts  of  any  man  to 
f make  carriage,  except  he  pay  the  old  price 

* limited. 
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* limited.  No  demefne  cart  of  any  fpiritual 
‘ period  or  knight,  or  any  lord,  (hall  be  taken 

* by  our  bailiffs : nor  (hall  we,  nor  our  bailiffs, 
‘ or  any  other,  take  any  man’s  wood  for  our 

* caftks,  or  other  our  neceffaries,  but  by  the 

* licence  of  him  whofe  wood  it  is, 

CHAP.  XXII, 

Hew  long  felons  lands  /ball  be  bolden  by  the  king . 

* We  will  not  hold  the  lands  of  them  that  be 
- convift  of  felony  but  one  year  and  a day,  and 

* then  thofe  lands  lhall  be  delivered  to  the  lords 
? qf  the  fee.* 


CHAP.  XXIII. 

In  what  places  wears  Jball  be  put  down. 

* All  wears  from  henceforth  (hall  be  utterly 

* put  down  by  ’Thames  and  Medway,  and  thro* 

* all  England  but  only  by  the  fea-coafts. 

CHAP.  XXIV. 

In  wt bat  cafe  a Praecipe  in  capite  is  not  grant  able. 

* The  writ  that  is  called  Precipe  in  Capite , (hall 

* be  from  henceforth  granted  to  no  perfon  of 

* any  freehold,  whereby  any  freeman  may  lofe 

* his  court. 
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CHAP.  XXV: 

’There  [hall  he  hut  one  meafure  throughout  the  realm. 

* One  meafure  of  wine  fhall  be  through  our 
' realm,  and  one  meafure  of  ale  and  a meafure 

* of  corn,  that  is  to  fay,  the  quarter  of  London. 

* And  one  breadth  of  died  cloth,  rufiets,  &c. 

* that  is  to  fay,  two  yards  within  the  lifts.  And 

* it  fhall  be  of  weights  as  it  is  of  meafures.’ 

CHAP.  XXVI. 

Inquifition  of  life  and  member. 

* Nothing  from  henceforth  fhall  be  given  for  a 

* writ  of  inquifition,  nor  taken  of  him  that  pray- 
« eth  inquifition  of  life  or  member,  but  it  fhall 

* be  granted  freely,  and  not  deny’d.’ 

CHAP.  XXVII. 

Tenure  of  the  king  in  foe  age,  and  of  another  hy 
knight's  fervice.  Petit  ferjeanty. 

* If  any  do  hold  of  us  by  fee- farm,  or  by  fo- 
« cage  or  burgage,  and  he  holdeth  lands  of  an* 

* other  by  knight’s  fervice,  we  will  not  have  the 

* cuftody  ok  his  heir,  nor  of  his  land,  which  is 
« hoklen  of  the  fee  of  another,  by  reafon  of  that 
« feerfarm,  focage  or  burgage : neither  will  we 

* have  the  cuftody  of  fuch  fee-farm,  focage  or 

* burgage,  except  knight’s  fervice  be  due  unto 
« us  out  of  the  fame.  We  will  not  have  the 

* cuftody  of  the  heir,  or  of  any  land,  by  oc- 

cafion 
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‘ cafion  of  any  petit  fergeanty  that  any  naan 

* holdeth  of  us  by  fervice,  to  pay  an  arrow,  or 

* the  like.’  x 


CHAP.  XXVIII. 


Wager  of  law  Jball  not  be  without  witntfi. 

I 

* No  bailiff  from  henceforth  (hall  put  any  man 

* to  his  open  law,  nor  to  an  oath,  upon  his  own 

* bare  faying,  without  faithful  witneffes  brought 

* in  for  the  fame.’ 

CHAP.  XXIX. 

None  /ball  be  condemned  without  trial.  JuJlice 
Jhall  not  be  fold  or  deferred. 

* No  freeman  Uiall  be  taken  or  imprifoned,  or 

* difleifed  of  his  freehold,  or  liberties,  or  free 

* cuftoms,  or  be  outlawed  or  exiled,  or  any  other- 

* wife  deftroyed,  and  we  will  not  pafs  fentence 

* upon  him,  nor  condemn  him,  but  by  lawful 

* judgment  of  his  peers,  or  by  the  law  of  the 

* land.  We  will  fell  to  no  man,  we  will  not 

* deny  or  defer  to  any  man  either  iuftice  or 
t right.’ 

CHAP.  XXX. 


Merchant  Strangers , coming  into  this  realm , Jhall 
be  well  ufed. 


* All  merchants  fif  they  were  not  openly  pro- 
hibited before)  fhall  have  their  fare  and  fure 
conduft  to  depart  out  of  England , to  come  into 
England , to  tarry  in  and  go  through  England , 
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* as  well  by  land  as  by  fea,  to  buy  and  fell 

* without  any  manner  of  evil  tools,  by  the  oltf 
‘ aRci  rightful  cuftoms,  except  in  time  of  war. 

And  if  they  be  of  a land  making  war  againfl: 

* us>  and  be  found  in  our  realm  at  the  beginning 

* of  the  wars,  they  fhall  tie  attached  without 

* harm  of  body  and  goods,  until  it  be  known 
‘ unto  us  or  our  chief  juftice,  boSv  our  merchants 
‘ are  treated  there  in  the  land  making  war  againft 

* us : and  if  our  merchants  be  well  treated  there, 

* theirs  fhall  be  likewife  with  us.’ 

CHAP.  XXXI. 

tenure  cf  a barony,  coming  into  the  king's  band 
by  efcbeat. 

4 If  any  man  hold  of  any  efcheat,  as  of  the 
4 honour  of  Wallingford,  Nottingham,  Boloign, 
4 or  of  any  other  efcheats  which  be  in  our  hands, 
4 and  are  baronies,  and  die,  his  heir  fhall  give 

* no  other  relief,  nor  do  any  other  fervice  t<Tus, 
4 than  he  fhould  to  the  baron,  if  it  were  in  the 
4 baron’s  hand.  And  we  in  the  fame  wife  fhall 
4 hold  it  as  the  baron  held  it,  neither  fhall  we 
4 have,  by  occafion  of  any  barony  or  efcheats, 
4 any  efcheat  or  keeping  of  any  of  our  men,  un- 
4 lefs  he  that  held  the  barony  or  efcheat,  other- 

* wife  held  of  us  in  chief.’ 

CHAP.  XXXII. 

Lands  fhall  not  be  aliened  to  tie  ■prejudice  of  the 
lord's  fervice. 

* No  freeman  from  henceforth  fhall  give  or  fell 
4 any  more  of  his  land,  but  fo  that  of  the  refid  ue 
4 of 
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* of  the  lands  the  lord  may  have  the  fervices 
‘ due  to  him,  which  belong  to  the  fee.’ 

CHAP.  XXXIII. 

Patrons  of  allies  Jhall  have  the  cujlody  of  them  in 
the  time  of  vacation. 

* All  patrons  of  abbies,  who  have  the  king’s 

* charter  of  England,  of  advowfon,  or  have  old 

* tenure  or  pofieflion  in  the  fame,  fhall  have  the 

* cuftody  of  them  when  they  fall  void,  as  it  hath 

* been  accuftomed,  and  as  it  is  before  declared.* 

CHAP.  XXXIV. 

h^i-bat  cafe  only  a woman  Jball  have  appeal  of 
death. 

* No  man  fhall  be  taken  or  imprifoned  upon 

* the  appeal  of  a woman,  for  the  death  of  any 

* other  but  her  hufband.’ 

CHAP.  XXXV. 

At  what  time  Jhall  be  kept  a countykourtj  Jheriffs 
turn , and  a leet. 

* No  county  court  from  henceforth  fhall  be 

* holden,  but  from  month  to  month  ; and  where 

* greater  time  hath  been  ufed,  there  fhall  be 

* greater.  Nor  fhall  any  fheriff  or  his  bailiff  keep 
4 * his  turn  in  the  hundred,  but  twice  in  the  year : 

* and  nowhere  but  in  the  due  place  and  accuf- 

* ftomed,  that  is  to  fay,  once  after  Eajler , and 

* again  after  the  feaft  of  St.  Michael.  And  the 

* view  of  frank-pledge  fhall  be  likewife  at  the 

‘ feaft 
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* feaft  of  St.  Michael  without  occafion  5 fo  that 

* every  man  may  have  his  liberties  which  he  had, 

* or  ul'ed  to  have  in  the  time  of  king  Henry  our 
. * grandfather,  or  which  he  hath  purchafed  lince. 

* The  view  of  frank-pledge  (hall  be  done,  that- 

* our  peace  may  be  kept;  and  that  the  tithing 

* be  wholly  kept,  as  it  hath  been  accuftomed. 

* And  that  the  Iheriff  feek  no  occafions,  and  that 

* he  be  content  with  fo  much  as  the  Iheriff  was 
4 wont  to  have  for  his  view  making  in  the  time 

* of  king  Henry  our  grandfather.’ 

CHAP.  XXXVI. 

No  land  Jhall  be  given  in  mortmain. 

* It  (hall  not  be  lawful  from  henceforth  #r 

* any  one  to  give  his  lands  to  any  religious  houfe, 

* and  to  take  the  fame  land  again  to  hold  of  the 

* fame  houfe.  Nor  lhall  it  be  lawful  for  any 

* houfe  of  religion  to  take  the  lands  of  any  one, 

* and  to  leafe  the  fame  to  him  of  whom  he 

* received  it : if  any  from  henceforth  give  his 
? lands  to  any  religious  houfe,  and  thereupon  be 
4 convidt,  the  gift  lhall  be  utterly  void,  and  the 

* land  lhall  accrue  to  the  lord  of  the  fee.’ 

CHAP,  xxxvir. 

A fubftdy  in  refpeft  of  this  charter , and  the  char- 
ter of  the  forefty  granted  to  the  king. 

* Efcuage  from  henceforth  lhall  be  taken  like 

* as  it  was  wont  to  be  in  the  time  of  king  Henry 

* Obr  grandfather ; referving  to  all  archbilhops, 

•’  bilhops,  abbots,  (sic.  earls,  barons,  and  all 

* perfons  as  well  fpiritual  as  temporal,  all  their 

‘ free 
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* free  liberties  and  free  cuftoms  which  they 

* have  had  in  time  paft,  and  all  thefe  cuftoms 

* and  liberties  aforefaid,  which  we  have  granted 
4 to  be  holden  within  this  our  realm,  as  much 

* as  appertaineth  to  us  and  our  heirs,  we  (hall 
4 obferve  : and  all  men  of  this  our  realm,  as  well 
4 fpiritual  as  temporal  (as  much  as  in  them  is) 

4 (hall  obferve  the  fame  againft  all  perfons  in  like 

* wife.  And  for  this  our  gift  and  grant  of  thefe 

* liberties,  and  of  others  contained  in  our  char- 
4 ter  of  liberties  of  our  foreft,  the  archbifhops, 

4 bifhops,  earls,  barons,  knights,  freeholders, 

* and  other  our  fubjefls,  have  given  unto  us  the 
4 fifteenth  part  of  all  their  moveables.  And  we 
4 have  granted  to  them  on  the  other  part,  that 
4 neither  we  nor  our  heirs  (hall  procure  or  do 
4 any  thing,  whereby  the  liberties  in  this  char- 
4 ter  contained  (hall  be  infringed  or  broken.  And 

* if  any  thing  be  procured  contrary  to  the  fame, 

4 it  (hall  be  had  of  no  force  or  effett.’ 

Charta  de  Forefta,  or  the  charter  of  the  fo- 
reft > granted  in  the  ninth  year  of  king 

Hen.  III. 

I. I. * *  4 \ LL  forefts  that  were  afforefted  by  king 
4 Henry  the  fecond,  (hall  be  viewed  by 

4 lawful  men  j and  if  he  hath  afforefted  any  other 
4 woods  than  his  own  demefne,  whereby  any  is 
4 prejudiced,  they  (hall  be  difafforefted : faving 
4 common  of  herbage  and  other  things  within 
4 the  foreft,  to  fuch  as  have  been  accuitomed  to 
4 enjoy  them.’ 

•II.  Cap.  z.  4 None  dwelling  out  of  the  foreft  - 
4 (hall  come  before  the  juft  ices  of  our  foreft  by 
4 common  fumtnons,  unkl's  they  be  impleaded 

i 4 there, 

* 
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* there,  or  be  fu  reties  for  otheis  that  are  attached 
‘ for  the  foreft.* 

III.  Cap.  3.  “ All  woods  made  foreft  by  K.. 

* Richard  I.  or  king  John,  fhall  be  difufforefted, 
‘ except  they  be  our  demefne  woods.’ 

IV.  Cap.  4.  * All  freeholders  having  woods 

« in  forefts,  fhall  enjoy  them  as  they  did  at  the 

* time  of  the  coronation  of  K.  Henry  I!,  acquit-* 

* ted  of  all  purpreftures,  waftes  and  affarts  made 

* before  the  lecond  year  of  Henry  HI.  and  they 

* that  make  them  henceforward  (hall  be  anfwer- 

* able  to  the  king  for  the  fame. 

V.  Cap.  5.  ‘ Rangers  of  the  foreft  (hail  exer- 

* cife  their  office  as  it  was  ufed  at  the  corona- 

* tion  of  Henry  II.  and  not  otherwile. 

VI.  Cap.  6.  ‘ The  lawing  of  dogs  fhail  be  made 

* in  forefts  from  three  to  three  years  by  the  view 

* and  teftimony  of  lawful  men,  and  not  other- 

* wife ; and  he  that  hath  not  his  dog  lawed 

* fhall  be  amerced  3 s.  and  it  fhall  be  done  by 

* the  ulual  affile,  viz.  Three  claws  of  the  fore- 

* feet  to  be  cut  off  by  the  {kin  : howbeit,  fuch 
‘ lawing  fhall  riot  be  but  where  it  hath  been  ufed 

* from  the  coronation  of  Henry  II. 

VII.  Cap.  7.  * No  forefter  or  beadle  fhall 
‘ make  fcotal,  or  gather  garb,  oats,  corn,  lamb 
‘ or  pig,  but  by  the  fight  and  oath  of  the  twelve 
‘ rangers,  when  they  fhall  make  their  range : 

‘ « and  there  fhall  be  fo  many  rangers  affigned  for 
« the  keeping  of  forefts,  as  (hall  leem  reafonablc 
« and  fufficient  for  the  fame. 

VIII.  Cap.  8.  “There  fhall  be  only  three 

* fwain  motes  in  the  year,  viz.  one  court  fifteen 

* days  before  Michaelmas , another  about  Martin- 
« mas,  and  the  third  fifteen  days  before  Mid- 

* fummer , at  the  firft  two  of  which  none  fhall  ap- 
« pear  by  diftrefs  but  the  forefters,  verderors 

^ • and 
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* and  Geft-takers,  and  at  the  other  only  the  fo- 
‘ reftors  ajjd  verderors : but  the  forefters  and 
‘ verdeiors  (hall  meet  every  forty  days,  to  fee 

* the  attachments  of  the  forefts,  as  well  for  green- 

* hue  as  hunting-,  and  the  fwain-motes (hall  not 

* be  kept  but  in  the  counties  where  they  have 

* been  uied  to  be  kept 

IX.  Cap  9.  ‘ Every  one  having  a wood  in  the 

* foreft  may  agift  it,  and  take  his  pawnage  there 

* at  his  plealure:  he  may  alfo  drive  his  hogs 
‘ through  the  king’s  woods,  or  elfewhere,  for 

* that  purpofe ; and  if  they  lie  all  night  in  the 

* foreft,  he  (hall  not  be  queftioned  for  it. 

X.  Cap.  to.  * None  (hall  lofe  life  or  member 

* for  killing  of  deer,  but  (hall  be  fined  for  it,  if 

* he  have  any  thing-,  if  not,  he  (hall  be  impriloned 

* a year  and  a day,  and  (if  he  can  find  good 

* fureties)  (hall  then  be  delivered  ; but  for  want 

* of  fureties  be  (hall  abjure  the  realm.’ 

* XI.  Cap.  11.  ‘A  peer  of  the  realm,  being 

* fent  for  by  the  king,  in  coming  and  returning 

* may  kill  a deer  or  two  in  the  foreft  through 

* which  he  pafieth : howbeit,  it  muft  not  be  done 

* privily,  but  by  the  view  of  the  forefter,  if  pre- 
‘ lent  and  if  abfcnt,  by  caufiog  one  to  blow  a 

* hocn  for  him,  left  otherwife  he  feem  to  (leal 

* the  deer. 

XII.  Cap.  12.  ‘Every  freeman  may  within 

* the  foreft  (upon  his  own  ground)  make  a mill, 

* fpring,  pool,  marl-pit,  dike,  or  arable  land, 

* without  inclofing  fuch  arable,  fo  it  be  not  to 

* the  nufance  of  any  of  his  neighbours.’ 

XIII.  Cap.  13.  * Every  freeman  may  have 

* his  aviaries  of  hawks,  eagles  and  herons,  and 

* alfo  honey  found  in  his  woods  within  the  fo- 
‘ reft.’ 

C c XIV. 
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‘ XIV.  Cap.  14.  4 No  chiminage  or  toll  fhall 
4 be  taken  in  forefts  but  by  a fooler  in  fee, 
4 that  farms  his  bailiwick,  and  only  of  fuch  as 
4 buy  their  bulhes,  timber,  bark  or  coal,  to  fell 
4 it  again,  viz.  a d.  for  a cart,  and  1 d.  for  a 
4 hoife,  to  be  taken  half-yearly}  and  it  fhall 
4 only  be  taken  where  it  hath  ufed  to  be  lo  taken, 
4 and  not  elfewhere-,  neither  fhall  any  chimi- 
* nage  be  taken  of  fuch  as  carry  burthens  of 
4 bufhes,  bark  or  coal,  although  they  fell  them, 
4 unlefs  they  take  them  out  of  the  king’s  de- 
4 mefne  woods.’ 

XV.  Cap.  15.  4 All  perfons  outlawed  for  tref- 
4 pafs  in  forefts  fince  Henry  111.  (hall  be  releafed, 
4 finding  fureties  to  offend  no  more.  •• 

XVI.  Cap.  1 6.  4 No  conftable,  caftellain  or 

4 bailiff  fhall  hold  pleas  of  foselts  for  green-hue 
4 or  hunting,  but  the  forefter  fhall  attach' fuch 
4 pleas,  and  prelent  them  to  the  verderors  of  the 
4 provinces  •,  who  fhall  inrol  them,  and  prefent 
4 them  inclofed  under  their  feals  unto  the  chief 
4 juftice  of  the  foreft,  when  he  comes  into  thole 
4 parts  to  hold  pleas  of  the  foreft,  to  be  deter- 
4 mined  before  him/ 

XVII.  4 Thefe  liberties  of  the  foreft;  the  king 
4 grants  to  all  men  •,  faving  to  perfons  the  liber- 
4 ties  and  free  cufton.s  in  forefts,  warrens,  and 
4 other  places,  which  they  have  formerly  en- 
4 joyed/ 

And  by  the  Statu'c  of  1 Ed.  3.  c.  8. 

4 None  fhall  be  taken  or  imprifoned  for  vert 
4 or  venifon,  unlefs  he  be  taken  with  the  man- 
4 ner,  that  is  trefpafiing  in  the  foreft,  or  elfe 
4 duly  indufted  } and  then  the  warden  of  the  fo- 
4 reft  fhall  let  him  to  mainprize  until  the  eyre 
4 of  the  foreft,  without  taking  any  thing  for  his 
4 deliverance ; and  if  the  warden  will  not  fo  do, 

4 he 
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* he  fhall  have  a writ  out  of  the  chancery  of  old 

* ordained  for  perfons  indifted,  to  be  bailed  ’till 

* the  eyre.’ 

‘ If  the  warden  after  the  writ  ferved  deliver 

* not  the  perfon  fo  indicted  to  mainprife,  the 

* party  may  have  another  writ  out  of  chancery 

* directed  to  the  fheriff  to  attach  the  warden  to 

* anl'wer  his  default  before  the  king  at  a certain 
‘ day  ; and  then  the  fheriff*  (the  verderors  being 

* called  to  him)  fhall  deliver  the  perfon  indifted 

* by  good  main-prife,  in  the  prefence  of  thefaid 

* verderors,  and  (hall  deliver  the  names  of  the 

* mainpernors  to  the  fame  verderors  to  anl'wer 

* in  the  eyre  before  the  juftices. 

* If  the  chief  warden  be  thereof  attainted,  he? 

* fhall  be  awarded  to  pay  treble  damages  to  the 

* party  grieved,  committed  to  prifon,  and  ran- 
‘ fomed  at  the  king’s  will.’ 


The  Jlatutc  De  Tallagio  non  concedendo, 
in  the  time  of  K.  Edward  I. 

* "KTO  tax,  tallage  or  aid  fhall  be  levied  by 

* JL%1  us  or  our  heirs,  without  the  will  and 

* affent  of  the  archbifhops,  bifhops,  earls,  ba- 

* rons,  knights,  burgefTes,  and  other  free  com- 

* mons  of  our  realm.’ 

* And  all  perfons  fhall  have  their  laws,  liber- 

* ties  and  free  cuftoms,  as  largely  as  they  have 

* ufed  to  have  them  when  they  had  them  beft : 

* and  if  any  ftatutes  or  cuftoms  have  been  made 
‘ or  brought  in  by  us  or  our  predeceffors,  or 

* any  arcicle  in  this  charter  be  found  contrary 

* thereunto,  they  fhall  be  void.’ 

‘ There  is  the  form  of  a writ  to  be  dire&ed 

* to  the  fheriff,  to  permit  all  men  to  enjoy  all 

C c z • * fuch 
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‘ fnch  Liberties  as  they  had  before  and  a pro- 
‘ clamation  may  iffue,  that  fuch  as  claim  liber- 
‘ ties,  fhall  fhew  to  the  juftices  (at  the  firft  af- 

* fifes,  when  they  fhall  come  into  thofe  parts) 
\ how  they  hold  them,  for  which  they  fhall  have 
‘ forty  days  fummons-,  but  if  they  appear  not, 

* their  liberties  fhall  be  feized  in  the  name  of  a 

* diftrefs : alfo  there  may  be  another  proclamation, 

* that  fuch  as  complain  of  the  king’s  officers  fhall 

* fhew  their  grievances  to  the  faid  Juftices.’ 

This  laft  claufe  is  by  the  ftatute  de  quo  war- 
worn o,  30  Ed.  1. 

*The  Habeas  Corpus  Jiatute  made  in  the  3 iy? 
year  of  K.  Charles  II. 

* f I'-A  HERE  having  been  great  delays  ufed 
‘ J by  fheriffs,  gaolers,  and  other  officers, 

* to  whofe  cuftody  the  king’s  fubjeds  had  been 

* committed,  in  making  returns  of  writs  of  Ha- 
4 beas  Corpus , &c.  whereby  many  perfons  had 

* been  long  detained  in  prifon,  in  fuch  cafes 
‘ where  by  law  they  were  bailable  •,  for  preven- 

* tion  thereof,  and  the  more  ipeedy  relief  of  all 
‘ perfons  imprifoned  for  any  criminal  matters, 

* it  is  enaded, 

I.  * That  whenfoever  any  writ  of  Habeas  Cor- 
1 pus  (hall  be  brought  and  ferved  upon  any  of- 
4 ficer,  or  other  perfon,  for  any  one  in  his  cu- 
4 ftody,  qr  fhall  be  lefc  at  the  gaol  with  any  of 
■*  the  under  officers,  the  faid  officers  or  their 
4 keepers  or  deputies,  within  three  days  after 
4 that,  (unlefs  the  commitment  were  for  treafon 
4 or  felony  plainly  expreifed  in  the  warrant  of 
4 commitment)  on  pajment  of  the  charges  of 

4 bringing 
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* bringing  the  prifoner,  or  tender  thereof,  to  be 

* alcertain’d  by  the  judge  or  court  that  awarded 
1 thr  writ  and  endorfed  on  the  lame,  not  ex- 

« ceeding  1 2 d.  per  mile,  and  upon  lecurity  given  / 

* by  the  prifoner’s  own  bond  to  pay  charges  of 
‘ carrying  them  back,  if  he  be  remanded  by  the 

* court,  and  that  he  will  not  make  any  efcape 

* by  the  way:  (hall  make  return  of  fuch  writ  of 
‘ Habeas  Carpus,  and  bring  the  body  of  the 
« party  committed  before  the  judges  or  barons 
« of  the  court  from  whence  the  writ  (hall  iflue, 

* or  to  fuch  perfons  before  whom  the  writ  is  re- 
‘ turnable  ; and  (hall  certify  the  true  caufes  of  his 

* detainer  or  imprifonment : but  if  the  place  of 

* imprifonment  be  beyond  twenty  miles,  and 

* not  above  one  hundred  miles  off,  then  ten  days 

* are  allowed  for  the  fame  j'and  if  further,  it  (hall 

* be  within  twenty  days,  and  no  longer.’ 

II.  * And  perlons  committed  or  detained  for 
« any  crime  (unlefs  for  treafon  or  felony  expref- 
« fed  in  the  warrant  as  aforetaid)  in  the  vacation- 

* time,  may  complain  to  the  lord  chancellor  or 
‘ keeper,  or  any  judge,  who  upon  view  of  the 

* copy  of  commitment,  or  oath  of  its  being  de- 

* nied,  (hall  upon  requeft  by  fuch  perfons,  or 

* any  in  their  behalf,  attefted  and  fubferibed 

* by  two  witneffes,  grant  a Habeas  Corpus  under 
‘ the  feal  of  their  relpedive  courts,  returnable 

* immediately  ; and  on  fervice  thereof,  the  of- 
‘ ficer  within  the  times  before  limited  is  to 

* bring  up  fuch  prifoner  before  the  laid  lord 

* chancellor  or  judges,  before  whom  the  writ  is 
« made  returnable,  with  the  caufes  of  his  com- 
mitment; and  thereupon,  within  two  days 

* after  he  (hall  be  brought  up,  the  prifoner 
‘ lhall  be  difebarged  from  his  imprifonment,  on 

C c 3 * entering 
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* entering  into  recognizance  with  one  or  more 

* fureties  to  appear  in  the  court  of  king’s  bench 

* the  term  following,  or  at  the  next  affifes,  fef- 
‘ fions  or  general  gaol  delivery,  or  fuch  other 
*•  court  for  the  county  where  the  offence  is  cog- 
‘ nizable ; into  which  court  the  writ,  return 

* and  recognizance  aforefaid,  fhall  be  certified  ; 

* unlefs  it  fhall  appear  that  the  party  is  detained 

* upon  a legal  procefs  or  warrant,  for  fuch  mat- 

* ters  or  offences  which  are  not  bailable  by  law. 

III.  ‘ Provided  always,  that  if  any  perfon  fhall 

* negleft  to  pray  a Habeas  Corpus  for  his  inlarge- 

* ment,  by  the  fpace  of  two  terms  after  he  is 

* committed,  he  fhall  not  have  any  fuch  writ  in 

* time  of  vacation,  in  purfuance  of  this  aft. 

IV.  ‘ If  any  officer  or  officers  fhall  refufe  to 
‘ make  their  returns,  or  to  bring  the  body  of 

* the  prifoner  as  aforefaid,  according  to  the  com- 

* mand  of  the  writ,  within  the  times  aforefaid  ; 
‘ or  upon  demand  made  by  the  prifoner,  or  any 
‘ in  his  behalf,  fhall  refufe  to  deliver  a true  copy 
‘ of  the  warrant  or  commitment,  within  fix 
‘ hours  after  demanded,  fuch  officers,  gaolers, 
‘ in  whole  cuftody  the  prifoner  fhall  be  de- 

* tained,  fhall  forfeit  for  the  firft  offence  too/. 

* and  for  the  fecond  offence  200/.  to  the  party 
‘ grieved,  and  be  rendeied  incapable  to  hold  their 

* offices  : the  penalties  to  be  recovered  by  aftion 

* of  debt,  bill,  plaint  or  information,  in  any  of 
. * the  king’s  courts  at  Wefiminfier , wherein  no 

* jrffoin,  &c.  or  flay  of  profecution  fhall  be  ad- 

* mitted  or  allowed. 

V.  ‘ And  no  perfon,  who  fhall  be  delivered 

* and  fet  at  large  by  Habeas  Corpus , fhall  be 

* again  impriioned  for  the  fame  offence,  by  any 

* perfon  other  than  by  legal  order  and  procefs 

of 
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4 of  fuch  court,  wherein  he  fhall  be  bound  by 
4 recognizance  to  appear,  or  other  court  having 

* jurifdidtian  of  the  caufe : and  if  any  other 

* perfons  fhall  knowingly  imprifon  again  the 
‘ perfon  delivered  or  fet  at  large,  they  (hall  for^ 
‘ feit  to  the  prifoner  500  /.  to  be  recovered  as 

' ‘ aforefaid.’ 

VI.  4 Perfons  committed  for  high  treafon  or 
4 felony,  plainly  and  efpecially  exprefied  in  the 
4 warrant,  upon  prayer  in  open  court  the  firlt 

* week  of  the  term,  or  firft  day  of  the  feffions 
4 of  Oyer  fc?  ST trminer  or  gaol-delivery,  to  be 
4 brought  to  trial ; if  they  are  not  indidted  the 
4 next  term,  feffions  of  Oyer  ds?  terminer,  or 
4 gaol-delivery  after  fuch  commitment,  the 
‘judges  upon  motion  made  in  court  the  laft 
4 day  of  the  term  or  feffions,  fhall  fet  them  at 
4 liberty  upon  bail,  unlefs  it  appear  upon  oath, 

* that  the  king’s  witnefles  could  not  be  pro- 
4 duced  that  term  or  feffions : and  if  any  fuch 
4 perfons  committed  as  aforefaid,  upon  fuch 
4 prayer  aforefaid,  (hall  not  be  indidted  and  tried 
4 the  fecond  term  or  feffions  after  commitment, 

4 they  fhall  be  difcharged  from  their  jmprifon- 

* ment.’  ' s 

VII.  4 But  nothing  in  this  aft  (hall  extend  to 

* difcharge  out  of  prifon  any  perfon  charged  in 
4 debt  or  other  adtion,  or  with'procefs  in  any 
4 civil  caufe,  but  that  after  his  acquittal  for  his 
4 crime,  he  (hall  be  kept  in  cuftody  for  fuch 
4 other  fuits. 

VIII.  4 If  any  perfon  or  perfons,  fubjedts  of 
4 this  realm,  (hall  be  committed  to  any  prifon, 

4 or  be  in  cuftody  of  any  officer,  for  any  cri- 
4 minal  matter,  the  faid  perfon  fhall  not  be  re- 
4 moved  from  the  faid  cuftody  into  the  cuftody 
f of  any  other  officer ; unlefs  it  be  by  Habeas 

C c 4 4 Corpus, 
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‘ Corpus , or  fome  other  legal  writ,  or  where  the 
4 priloner  is  delivered  to  the  conftable  to  be  car- 
4 ried  to  goal,  c.  or  when  ar.y  perfon  is  fent  by 

* order  to  the  houfe  of  correction,  or  removed 

* from  one  prifon  to  another  in  the  f.rm  county, 

* in  order  to  a trial  or  dilcharge : or  :n  caie  of 
4 fudden  fire,  infection  or  other  ne  cfTrty.  . rid 
' perlons  making  out  and  figning  ar  y warrants 

* for  removal,  contrary  hereto,  o.  counte-  fign- 
4 ing  the  fame,  and  the  officers  obeying  or  exe- 

* cuting  them,  fhall  incur  the  forfeitures  btfore 

* mentioned,  both  for  the  firft  and  fccond  ofience, 

* to  the  party  grieved,’ 

IX.  ‘ And  any  priloner  may  move  for  and  ob- 

* tain  his  Habeas  Corpus , as  well  out  of  the  Chan- 
4 eery  or  Exchequer , as  out  of  the  courts  of  King's 
4 Bench  or  Common  Pleas  ; and  if  the  lord  chan- 

* cellor  or  any  judge  or  baron,  (halt  deny  any 

v 4 writ  of  Habeas  Corpus  required  to  be  granted  as 

* aforelaid,  they  fhall  forfeit  to  the  party  grieved 

* 500  /.  recoverable  in  manner  aforefaid.’ 

• X.  * And  it  is  declared,  that  writs  of  Habeas 
■ * Corpus  may  run  into  any  county  palatine,  the 

* cinque  ports,  and  other  privileged  places  of 
4 England , and  into  the  ifles  JerJey  or  Guemfey. 

XI.  * No  fubjeCt  of  this  realm  {hall  be  fent 

* prifoner  into  Scotland , Ireland , or  into  any' 

* parts  beyond  the  feas,  which  are  or  may  be 

* within  Or  without  the  dominions  of  his  ma- 
4 jefty,  his  heirs  or  fucr  cffors:  and  if  any  of  the 
4 faid  fubjcdls  be  fo  imprifoned,  it  is  illegal,  and 
4 every  lqch  perfon  lhall  for  fuch  impriionment 
4 have  an  action  of  falie  imprifonment  againft 
4 him  by  whom  he  fhall  be  committed,  de- 
4 tained,  imprifoned,  lent  priloner  or  tranf- 
4 ported,  and  agairdl  all  peilons  that  fhall  frame, 

* contrive,  write,  leal  or  counteriign  any  war- 

J rant 
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* rant  for  fuch  commitment,  or  (hall  be  advif- 

* ing,  aiding  or  affiding  in  the  fame ; and  fhall 

* have  judgment  to  recover  treble  cods,  befides 

* damages,  which  damages  (hall  not  be  Id's  than 

* 500  /.  in  which  aft  ion  no  delay  or  flop  of  pro- 

* ceedings,  nor  no  injunftion,  proteftion  or  pri- 

* vilege,  &c.  fhall  be  allowed ; and  the  perfon 

* or  perfons  fo  offending  as  aforefaid,  being  law- 

* fully  convifted  thereof,  fhall  be  difabled  to 

* bear  any  office  of  truft  or  profit  within  the 

* realm,  or  dominions  thereunto  belonging,  and 
4 incur  the  pains,  penalties  and  forfeitures  or- 
4 dained  by  the  ftaiute  of  Pramunirt  made  in 
4 the  1 6th  year  of  Richard  II.  and  be  incapable 
4 of  any  pardon  from  the  king,  his  heirs  or  fuc- 
4 ceffors.’ 

XII.  4 This  aft:  fhall  not  extend  to  any  per- 
4 fon  who  by  contraft  in  writing  fhall  agree 
4 with  any  merchant  or  owner  of  a plantation, 
4 fcsfc.  to  be  tranfported,  and  fhall  have  received 
4 earned:  upon  fuch  agreement : nor  to  perfons 
4 convifted  of  felony,  and  pray  ing  to  be  tranf- 
4 ported  beyond  the  leas,  who  may  be  fo  tranf- 
4 ported  into  any  parts  notwithftanding  this  fta- 
4 tute  ; nor  to  the  imprifonment  of  any  perfon 
4 before  the  time  limited  for  the  commencement 
4 of  the  aft,  or  any  thing  thereto  relating;  nor 
4 to  perfons  refident  in  this  realm,  that  fhall 

* have  committed  any  capital  crime  in  Scotland 

* or  Ireland , &c.  but  that  fuch  perfons  may  be 

* lent  to  receive  trial  as  before  this  aft.’ 

XIII.  1 And  perfons  offending  againft  this  aft 

* fhall  not  be  impleaded  for  any  offence,  unleis 

* the  fame  be  done  within  two  years  at  molt 
4 after  the  offence  was  committed,  in  cafe  the 

* party  grieved  fhall  not  be  then  in  prifon;  and 
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* if  he  fhall  be  in  prifon,  then  within  two  years 

* after  his  delivery  out  of  prifon  or  deceafe.’ 

XIV.  * After  the  aflizes  proclaimed  for  any 

* county,  no  perfon  fhall  be  removed  from  the 

* common  gaol  upon  any  Habeas  Corpus , purfu- 

* ant  to  this  aft,  but  fhall  be  brought  thereupon 

* before  the  judge  of  afiize  in  open  court:  but 

* after  the  aflizes  are  ended,  any  perfon  detained 

* may  have  a Habeas  Corpus , according  to  the 

* direftion  and  intention  of  the  aft.’ 

XV.  ‘ If  any  information,  fuit  or  aftion,  be 

* brought  againft  any  perfon  or  perfons  for  of- 

* fences  againft  this  law,  the  defendants  may 

* plead  the  general  iffue,  and  give  the  fpecial  • 

* matter  in  evidence-,  and  the  faid  matter  fhall  be 
‘ as  available  to  all  intents,  as  if  they  had  plead- 

* ed  or  alledged  the  fame  matter  in  bar  or  dif- 

* charge  of  fuch  information,  fuit  or  aftion.’ 

XVI.  * Perfons  appearing  to  be  committed  as 

* acceffary  before  the  faft,  to  any  petit  treafon 
*■  or  felony,  or  upon  fufpicion  thereof,  which 

* fhall  be  fpecially  expreffed  in  the  warrant  of 

* commitment,  fhall  not  be  removed  or  bailed 

* by  virtue  of  this  aft,  or  in  any  other  manner 
‘•than  they  might  have  been  before  the  making 

* of  the  fame.* 


Two  things  I fhall  ofcferve  upon  this  ftatute; 

i.  That  altho’  the  conftable  by  his  own  au- 
thority, without  any  warrant  of  commitment, 
may  carry  an  offender  to  gaol,  and  this  was  the 
method  of  fecuring  prifoners,  before  that  there 
were  any  juftices  of  the  peace ; yet  fince  the  in- 
ftitution  of  that  magiftrate,  it  is  better  that  they 
2 be 
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be  carried  before  him  to  be  fent  by  him  to  gaol 
by  warrant  of  commitment;  otherwife  they 
have  a right  to  be  bailed  upon  this  aft,  whatever 
the  offence  may  be. 

2.  That  the  warrant  of  commitment  ought  to 
fet  forth  the  caufe  fpecially : that  is  to  fay,  not 
for  treafon  or  felony  in  general,  but  treafon  for 
counterfeiting  the  king's  coin,  or  felony  for  ftealing 
the  goods  of  fucb  a one  to  fuch  a value , and  the 
like ; that  fo  the  court  may  judge  thereupon, 
whether  or  no  the  offence  is  fuch,  for  which  a 
prifoner  ought  to  be  admitted  to  bail.  Burn's 
Juft.  qto.  104. 
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tfje  ©Jeers  ana  ^buffers  of  Mice 
unaec  ijfm. 

THE  king  is  he  who  hath  the  higheft 
rule  over  the  whole  land.  Our  king 
being  above  all  others,  he  hath  there- 
fore many  Angular  privileges  and  preheminences 
in  him  beyond  all  other  perfons : and  he,  for 
the  excellency  of  his  perfon  and  greatnefs  of  his 
office,  has  aferibed  to  him  by  law  fome  of  the 
attributes  even  of  God;  as  fovereignty  and 
power,  omniprefence,  immortality,  verity  and 
juflice,  &c.  But  this  is  to  be  underftood  in  his 
publick  or  political  capacity,  for,  in  his  private 
or  natural  capacity,  the  law  looks  on  him  as 
mortal,  and  fubjeft  to  the  infirmities  of  other 
men.  3 Sbep.  Abr,  44. 
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As  to  the  prerogatives  of  the  king,  they  are 
called  Jura  Regalia , or  Infigttia  Corona,  a;:d  are 
infeparably  annexed  to  the  crown,  fo  that  none 
but  the  king  himfelf  may  have  and  ufe  them : 
and  the  particular  power  and  prerogative  of  the 
king  hath  its  exercife  in  thefe  things, 

1.  As  the  king  is  head  of  the  (late. 

2.  As  he  is  fupreme  head  of  the  church.. 

3.  As  lord  paramount  of  all  lands;  and 
grants  of  fhe  king. 

4.  His  debts  how  paid,  and  a£ts  conftrued 
in  civil  cafes,  &fr. 

1.  It  is  the  king’s  royal  prerogative  to  make 
war  or  peace;  to  fend  and  receive  embafladors, 
and  make  leagues  and  treaties  with  foreign  dates: 
and,  as  head  of  the  date,  he  calls,  continues, 
prorogues  and  diflfolves  parliaments ; and  all  da- 
tutes  are  to  have  his  royal  aflent,  which  he  may 
refufe  to  give  to  a bill ; but  his  denial  is  that  he 
will  advife  upon  it,  and  not  an  exprefs  negative. 
Co.  Lit.  1 10. 

1 In  calling  or  diffolving  parliaments,  declaring 
war  and  peace,  fefc.  his  proclamation  has  the  ef- 
fect of  a law ; though  he  cannot  by  proclama- 
tion introduce  new  laws ; yet  he  may  thereby 
inforce  old  datutes  difeontinued ; and  he  may 
difpenfe  with  a penal  datute,  wherein  his  fub- 
je<5ts  have  not  any  intered.  The  king  may  take 
the  benefit  of  any  datute,  although  he  be  not 
named  ; but  afts  of  parliament  do  not  bind  the 
king,  if  he  is  not  fpecially  named,  unlefs  they 
concern  the  commonwealth,  fupprefs  wrong  or 
fraud,  &c.  in  which  cafes  they  are  binding  to 
him.  3 Injt.  162.  2 I»ft.  743.  5 Rip.  14. 
7 Rep.  32.  . . 
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It  is  his  prerogative  alone  to  difpoft;  and  go- 
vern the  militia  of  the  kingdom : and  he  hath 
the  command  of  all  forts,  and  places  of  ftrength, 
(j?c.  Alfo  authority  in  the  making  and  calling 
of  ordnance.  He  gives  commiffions  for  levying 
men  and  arms,  by  fea  and  land ; and  difpofes 
of  all  magazines,  ammunition,  caftles,  fortrefies, 
(hips  of  war,  and  publick  money : the  king  may 
Jay  embargoes  on  (hipping,  but  then  it  mud  be 
pro  bono  publico ; he  may,  if  he  fee  caufc,  open 
or  (hut  the  fea-ports,  and  forbid  the  paffage  of 
his  fubjeds  over  fea,  without  licence,  &c.  The 
ports  he  may  not  grant  to  a fubjed,  but  (hall 
appoint  officers  for  the  cultody  thereof,  under 
him.  12  Rep.  34.  11  Rep.  8 6.  Salk.  32. 

He  hath  power  to  make  an  alien  free-born ; 
and  to  grant  letters  of  f »fe  condud  to  foreign 
parts  : he  can  put  a value  upon  the  coin  which 
is  made  by  his  authority,  and  make  foreign  coin 
current  by  proclamation ; and  to  make  money, 
the  law  gives  the  king  all  mines  of  gold  and  fil- 
ver ; or  where  the  gold  and  (ilver  in  mines  is  of 
the  greater  value,  which  are  called  royal  mines. 
Plowd.  314. 

All  writs  and  precedes,  commiffions,  are 
in  the  king’s  name ; and  he  may  ered  courts  of 
juftice,  which  (hall  proceed  according  to  the  com- 
mon law : he  may  make  and  create  univerfities, 
colleges,  counties,  boroughs,  fairs,  markets,  fife. 
And  no  foreft,  chafe,  or  park  can  be  made,  or 
caftle  built,  without  the  king’s  leave.  The  king 
by  his  prerogative  may  incorporate  a whole  city, 
parifh,  &c.  or  part  of  it,  and  grant  and  annex 
to  fuch  corporations  divers  franchifes;  though 
they  may  not  under  colour  thereof  fet  up  a mo- 
nopoly which  is  againft  law.  Jettk,  Cent.  285. 
4 Injl.  294.  Noy  1S2. 
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The  king  is  the  fountain  of  honour,  and  has 
the  foie  power  of  conferring  dignities  and  ho- 
nourable titles;  as  to  make  dukes,  earls,  barons, 
knights  of  the  garter,  &c.  And  he  names, 
creates,  makes  and  removes  the  great  officers  of 
the  government : he  determines  rewards  and  pu- 
nifhments ; moderates  laws,  and  pardons  offend- 
ers, But  the  king  cannot  pardon  murder,  where 
appeal  is  brought  by  the  fubjett  -,  and  pardons 
of  felony,  (i ?c.  fhall  be  granted  only,  where 
the  king  may  lawfully  do  it,  according  to  his 
coronation  oath.  Co.  Lit.  165.  2 Injl.  316.  Slat. 

14  Ed.  3. 

And  altho’  the  king  hath  an  intereft  in  every 
fubjeft,  and  a right  to  his  fervice,  he  cannot  dis- 
charge the  right  of  a fubjeft,  or  hinder  him  of  a 
remedy  the  law  gives  him.  Salk.  168. 

2.  As  fupreme  head  of  the  church,  our  king 
hath  power  to  call  a national  or  provincial  coun- 
cil ; and  by  his  royal  affent  the  canons  made  in 
convocation  have  the  force  of  laws  : and  to  him 
the  laft  appeal  is  made.  4 Inft.  325.  Danv. 
Jbr.  73.  , 

The  king  hath  this  prerogative  in  the  convo- 
cation of  the  clergy;  that  when  it  is  called,  it  is 
by  his  writ ; it  may  not  make  any  canons  with- 
out his  licence;  if  the  king  pleafes  he  may  fit 
there,  as  he  doth  in  the  parliament;  and  he  hath 
a negative  voice,  as  he  hath  in  parliament.  The 
archbilhop  of  Canterbury , who  is  prefident,  pro- 
rogues and  diffolves  it  by  the  king’s  direction  ; 
and  the  clergy  called  to  the  convocation  fhall  have 
the  fame  privileges  as  members  of  parliament. 
Cromft.  Jur.  4.  Stat.  8 H.  6.  c.  1.  Eq.Caf.  Abr . 
349.  {A.)  pi.  1.  3 Cbanc.  Rep.  22.  fol.  edit. 

1 736.  4 Pryn.  Reg*  Writs  644. 
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By  his  prerogative,  the  king  hath  the  fupreme 
right  of  patronage  all  over  England  j and  is  tha 
founder  and  patron  of  all  bifhopricks,  fo  that 
none  can  be  made  a bifhop  but  by  his  nomina- 
tion : and  the  election  of  bifhops  is  to  be  by  the 
king’s  Conge  d'  EJlire , or  licence  to  eleft  the  per- 
fbn  named  by  the  king •,  and  if  the  dean  and 
chapter  fail  to  make  ele&ion,  the  king  may  no- 
minate, &c.  by  letters  patent.  But  the  dean  and 
chapter  having  made  their  election,  certify  it  to 
the  king,  and  the  archbilhop,  and  then  the 
king  gives  his  afient  under  the  great  feal.  Co. 

Lit.  96.  25  H.  8.  c.  20. 

The  king  has  not  only  the  choice  and  making 
of  all  bifhops,  but  of  deans,  and  the  like  clergy- 
men : and  he  may  licence  a new  bifhop  to  retain 
his  old  parfonage  in  Commendam  ; and  where  a 
bifhop  may  hold  the  profits  of  a benefice  for  a 
time,  by  way  of  Commendam , this  cannot  be  done 
without  the  king’s  licence.  The  cuftody  of  the 
temporalities  of  every  bifhop  and  archbilhop, 
during  the  vacancy  of  thefe  fees,  belongs  to  the 
king,  and  he  may  grant  it  away : and  the  king 
may  prefent  to  a void  advowfon,  when  the  tem- 
poralities are  in  his  hands.  Davis  75.  F.  N.  B. 

34.  Co.  lit.  398. 

He  may  now  make  any  bifhop,  or  other  per- 
fon  in  holy  orders,  a privy  counfellor,  juftice  of 
oyer  and  terminer,  juftice  of  peace,  (3 V.  or  give 
them  power  to  execute  any  temporal  authority. 

The  king,  according  to  the  ftatutes,  may  difpenfe 
. with  plurality  of  benefices,  and  noo-refidence  of 
clergymen,  where  there  are  two  or  more  bene- 
fices with  cure:  appropriations  of  church  bene- 
fices, made  by  confent  of  the  patron  and  ordi- 
nary, muft  be  with  the  king’s  licence.  When 
the  patron  of  a church  neglects  to  prefent  to  the 

fame 


Digitized  by  Google 


4oo  £>f  t&c  anu  li^erogatttie. 

fame  in  fix  months ; the  bifhop  of  the  dioccfe, 
on  his  default,  the  archbifhop  is  to  collate  with- 
in the  like  time  •,  and  he  not  doing  it,  the  king 
fhall  prefent  to  the  church.  Cro.  Jac.  552.  1 1 
Rep.  to.  2 Rol.  Air.  360. 

Churches  are  founded  by  the  king,  and  he  li- 
cenfes  others  to  found  them,  exempt  from  the 
ordinary’s  jurifdift ion ; and  he  hath  the  tithes  of 
forefts  and  places  extraparochial,  which  he  may 
grant  by  letters  patent : alfo  the  king  fhall  pay 
no  tithes,  &c.  Cro.  Eliz.  511. 

3.  The  king  is  lord  paramount  of  all  the 
lands  in  England  and  all  eftates  for  want  of 
heirs,  or  by  forfeiture,  efcheat  to  him:  he  fhall 
have  the  lands  of  felons,  fcfr.  convidt ; and  the 
goods  of  felons  and  fugitives ; goods  and  chat- 
tels of  pirates  ; wreck  of  the  fea,  i£c.  Stat.  17 
Ed.  2.  4 hjl.  136. 

All  lands  are  faid  to  be  holden  of  the  king  * 
lands  in  the  king’s  pofleflion  are  free  from  te- 
nure ; and  the  king  may  not  be  jointenant  with 
any  one : where  the  title  of  the  king  and  of  a 
common  perfon  concurs,  his  title  fhall  be  pre- 
ferred. No  diftrefs  can  be  made  upon  the  king’s 
pofleflion ; but  he  may  diftrain  out  of  his  fee  in 
other  lands,  &c.  and  may  take  diftrefies  in  the 
highway.  Goods  and  chattels  may  go  in  fuc- 
cefiion  to  the  king,  though  they  may  not  to  any 
other  foie  corporation.  Co.  Ut.  1,  30,  90.- 
Fincb  83.  7 lnjl.  131. 

The  king  may  grant  a thing  in  adtion,  which 
another  cannot ; and  referve  a rent  to  a ftranger, 
&?r.  But  he  cannot  grantor  take  any  land,  (not 
caft  upon  him  by  difcent)  but  by  matter  of  re- 
cord : and  the  king  may  not  grant  an  annuity 
to  charge  his  perfon,  which  is  not  chargeable  like 
the  perfon  of  a fubjeft ; though  he  may  grant  it 

out 
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our  of  the  revenue  of  the  excife,  fc?c.  The  grant 
of  the  king  is  taken  favourably  for  him,  and 
mod  (Irongly  againft  another;  and  he  may  avoid 
his  own  grant  for  deceit.  4 Rep.  54.  2 Injl.  186. 
Plowd.  243.  Salk.  58. 

The  king’s  grant  is  good  for  himfelf  and  fuc- 
ceffors,  though  his  fucceffors  are  not  named : but 
if  a grant  is  made  by  the  king,  and  a former 
grant  is  in  being  of  the  fame  thing,  if  it  be  not 
recited,  the  grant  will  be  void ; yet  there  may 
be  a non  obftante  to  a former  grant,  if  the  king 
is  deceived  in  his  grant,  as  where  it  contains  more 
than  was  intended  to  be  granted,  &V.  it  is  void  : 
and  the  king’s  grants  may  be  void  by  reafon  of 
incertainty;  where  debts  and  duties  are  granted, 
without  faying  in  particular  what  duties,  &V. 
Though  when  there  is  a particular  certainty  pre- 
ceding, they  (hall  not  be  deftroyed  by  any  in- 
certainty or  miltake  which  follows  it.  Teh.  1 3. 
Dyer  '77.  5 Rep.  94.  12  Rep.  46.  Mod. 

Rep.  195. 

A grant  of  the  king  to  a corporation,  that 
they  (hall  not  be  impleaded  for  any  caufe  arifing 
there,  elfewhcre  than  before  thcmfelves,  &c.  this 
binds  not  the  king,  where  he  is  party  : and  the 
king  may  not  by  his  grant  exclude  himfelf  from 
profecutmg  pleas  of  the  crown ; for  it  concerns 
the  publick  government.  Kelw.  88.  Dy.  376. 

4.  The  king’s  debt  (hall  be  fatisfied  before 
that  of  a fubjeft,  for  which  there  is  a preroga- 
tive writ ; and  until  his  debt  be  paid  he  rfcay 
protect  the  debtor  from  the  arreft  of  others. 
But  by  ftatute  a common  perfon  may  luc  the 
king’s  debtor,  notwithlfanding  he  hath  a pro- 
tection, and  recover  judgment  againlt  him;  tho’ 
he  cannot  have  execution,  unlefs  he  gives  fecu- 
jity*  to  pay  the  king’s  debt.  If  a debtor  hath 
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not  a writ  of  protection,  he  may  be  in  execution 
for  a common  perfon,  as  well  as  the  king : and 
the  debt  of  the  king  ought  to  be  in  equal  degree 
with  that  of  his  fubjeCt,  to  have  preference.  Co. 
Lit.  130.  Slat.  25  Ed.  3.  c.  19.  33  //.  8.  c.  39. 
Cro.  Car.  283. 

In  whole  foever  hands  the  goods  of  the  king 
come,  their  lands  are  chargeable,  and  may  be 
lei  fed  for  the  fame:  and  the  king  is  not  bound 
by  file  of  his  goods  in  open  market.  No  pre- 
fcription  of  time  runs  againfl  the  king-,  he  is  not 
within  the  ftatute  of  limitation  of  aCtions : he 
may  lue  in  what  court  he  pleafes,  and  cannot  be 
nonfuir,  as  he  is  fuppofed  to  be  prelent  in  all  his 
courts ; the  king  may  have  fuch  procefs  in  his 
loir,  as  no  other  perfon  but  himfelf  can  have,  in 
any  cafe:  and  in  his  pleading  he  need  not  plead 
an  aCt  of  parliament,  though  a fubjeCt  is  bound 
to  do  it.  2 Injl.  713.  it  Rep.  74.  Finch  82, 
476,  4 Rtp.  75. 

Action  lies  not  againfl:  the  king,  but  a peti- 
tion to  him  in  chancery  inflead  thereof:  and  it 
is  lawful  for  any  fubjeCt  to  petition  the  king  for 
red  refs,  where  he  finds  himfelf  grieved  by  any 
fen tence  or  judgment.  The  king’s  title  is  not 
to  be  tried,  without  warrant  from  the  king,  or 
afient  of  the  attorney-general : rhere  are  no  cofts 
allowed  againfl  the  king;  no  entry  will  bar  him; 
and  no  judgment  is  ever  final  againfl  him,  but 
with  a falvo  jure  regis ; and  in  the  cale  of  others, 
th?  king  may  ifiue  a command  to  the  judges, 
not  to  proceed  ’till  he  is  adviled,  where  his  right 
may  be  prejudiced,  2 Injl.  187,  424. 

Hob.  220.  Finch  460. 

The  king’s  only  teftimony  of  any  thing  done 
in  his  prefence  is  of  as  high  a nature  and  credit 
as  any  record  ; whence  it  is  that  in  all  writs  0* 
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precepts  fent  out  for  the  difpatch  of  juftice,  he 
ufeth  no  other  witneffes  than  himfelf,  as  Lefle 
meipfo , t£c.  The  king  cannot  be  a minor  or 
under  age;  and  in  him  the  law  will  fee  no  de- 
fedt,  negligence  or  folly.  Co.  Lit.  41,  57. 

Thefe  prerogatives  and  others  arife  to  the  king, 
from  the  reafon  of  the  common  law ; which 
allows  that  to  be  law  almoft  in  every  cafe  for  the 
king,  which  is  not  fo  for  the  fubjedt:  but  the 
king’s  prerogative  doth  not  extend  to  any  thing 
injurious  to  hisfubjedts;  for  the  king  by  our 
law  can  do  no  wrong.  Finch  85. 

The  king  or  queen  may  make  laws,  by  au- 
thority of  parliament  to  bind  the  crown,  &?c. 
Kings  of  England  are  to  be  Proteftants,  .and  join 
in  the  communion  of  the  church  of  England: 
and  the  king’s  coronation  oath  is  fettled  by  fta- 
tute.  St  at.  1 IV.  & M.  ft.  2.  c.  "2.  f.  10. 

The  oath  of  the  king  at  his  coronation , ad- 
minijlered  by  the  archbijhop,  &c. 

* T T E folemnly  promiftrs  and  fwears,  that  he 

* will  govern  the  people  of  this  kingdom 
‘ of  England , and  the  dominions  thereunto  be- 
‘ longing,  according  to  the  llatutes  in  parlia- 
‘ ment  agreed  on,  and  the  laws  and  cuftoms  of 

* the  fame ; that  he  will  to  his  power  caufe  law 

* and  juftice,  in  mercy,  to  be  executed  in  all  his 
‘ judgments ; that  he  will  to  the  ucmoft  of  his 

* power  maintain  the  laws  of  God,  the  true 

* profeflion  of  the  gofpel,  and  the  proteftant 

* reformed  religion  eftablifhed  by  law : and 
‘ preferve  unto  the  bilhops  and  clergy  of  this 

* realm,  and  to  the  churches  committed  to  their 

* charge,  all  fuch  rights  and  privileges,  as  by 
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* law  do  or  (hall  appertain  unto  them,  or  any 

* of  them.  All  which  things,  put  to  him  by 

* way  of  queftion,  the  king  protniles  to  perform 

* and  keep,  laying  his  hand  upon  the  holy  gof- 
1 pels,  and  then  killing  the  book.’ 


Prerogative  of  the  queen  and  prince. 

✓ 

TH  E queen  in  our  law  is  either  lhe  that 
holds  the  crown  of  this  realm  by  right  of 
blood,  or  who  is  married  to  the  king  ; the  firft 
of  which  is  called  Queen  Regnant , and  the  laft 
Queen  Coufort : lhe  who  holdeth  by  blood  is,  in 
conftru&ion  of  law,  the  fame  with  the  king,  and 
hath  the  like  regal  power  and  authority  ; but 
the  queen  confort  is  inferior  to  the  king,  and 
bis  lubjedt.  3 Inft.  y.  i Mar.  cap.  i. 

By  the  common  law  the  queen,  as  the  king’s 
wife,  partakes  of  feveral  prerogatives  above  other 
women : fhe  is  a publick  perfon,  exempt  from 
the  king-,  and  capable  of  lands  or  tenements  of 
the  gift  or  grant  of  the  king  her  hulband,  which 
no  other  feme  covert  is:  and  fhe  is  of  ability, 
without  the  king,  to  purchafe  or  grant  lands, 
and  make  leafes ; fhe  may  have  in  herfelf  the 
poffeilion  of  perfonal  things,  during  her  life,  i3c. 
But  both  her  real  and  perfonal  eftate  goes  to  the 
king  after  her  death  if  lhe  do  not  in  her  life- 
time difpofe  of  them,  or  devife  them  away  by 
will.  Co.  Lit.  3,  31,  133.  Rol.  Abr.  912. 

The  queen  may  fue  and  be  fued  alone,  in  her 
own  name  only,  by  pracipet  not  by  petition ; 
and  no  writ  of  right  is  to  be  dire&ed  to  her, 
but  to  her  bailiff:  fhe  fhall  not  find  pledges  in 
an  aftion ; or  be  amerced  as  another  (hall  be. 
In  a writ  of  Quare  Impedit  brought  by  the  queen, 
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on  her  being  difturbed  in  prefenting  to  a church, 
lame  fay  plenarry  is  no  pica  againfther:  ads 
of  parliament  relating  to  her  need  not  be  plead- 
ed •,  for  the  court  niuft  take  notice  of  them,  as 
they  do  thofe  that  concern  the  king,  becaufe  ' 

Hie  is  a publick  perfon.  Finch  86.  2 Injt.  s6i. 

8 Rep.  28. 

In  cafe  a tenant  of  the  queen  aliens  part  of  his 
land  to  one,  and  part  of  it  to  another;  the  queen 
may  diftrain  in  any  one  part  of  the  whole,  as 
the  king  may  do : and  Che  is  not  bound  by  the 
ftatute  of  Marlbridge  againft  driving  of  a diftrds 
out  of  the  county.  If  the  king  take  an  alien  to 
wife,  (he  (hall  have  the  queen’s  dowry ; and  the 
queen  (hall  pay  no  toll,  ttic.  4 Rep,  23. 

Plo-jod,  124,  231.  Co.  Lit.  133. 

As  for  the  Prince  of  Wales.,  to  plot  his  death 
is  high  treafon.  He  is  not  reftrained  by  the  fta- 
tute 1 Hen.  4.  cap.  6.  concerning  the  king’s 
grants : the  judges  are  to  take  notice  of  an  ad 
of  parliament  made  for  him,  whethervpleading 
it,  and  the  like.  8 Rep.  28. 

And  the  king’s  other  children  have  fome  pri- 
vileges more  than  other  men’s  children : being 
born  beyond  fea,  they  are  inheritable  to  land 
here,  t£c.  4 Rep.  23.  1 Inft.  132. 

A Provifion  not  only  for  the  king’s  houfhold, 
is  fettled  by  parliament;  but  is  ordained  alfo 
for  the  queen.  Stas.  1 Geo.  3.  c.  1.  2 Geo.  3. 

c.  1. 


The  privileges  of  the  nobility. 

THE  nobility  and  peerage  of  this  kingdom 
is  created  by  the  king,  either  by  writ  or 
letters  patent.  The  calling  up  a lord  by  writ 
D d 3 • is 
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is  the  moft  ancient  way,  and  gives  a fee-fimple 
in  a barony,  to  him  and  his  heirs,  without 
words  of  inheritance  i but  the  king  may  limit 
it  to  heirs  male,  or  the  heirs  of  the  body  •,  and 
* if  he  dies  before  he  fits  in  parliament,  his  blood 
is  not  ennobled : but  the  creation  by  lette.  s patent 
is  good,  and  makes  the  peerage  fure,  though  he 
never  fits  in  parliament ; and  his  heirs  fhall  in- 
herit the  honour,  puifuant  to  the  words  of  the 
patent.  Co.  Lit.  16.  2 Infl.  48.  4 Bac.  Abr. 

229.  3 Seld.  1478,  1736.  Styl.  222,  253. 

Mo.  y(yj. 

All  peers  of  the  realm  are  looked  upon  a$ 
the  king’s  hereditary  counfellors;  the  king  and 
whole  kingdom  have  an  inti  red  in  the  peerage 
of  every  lord  : and  the  privileges  belonging  to 
pur  nobility,  beyond  other  men,  are  very  great. 
The  perfon  of  a peer,  as  well  out  as  in  parlia- 
ment time  is  privileged  from  all  arrefls,  unlefs 
for  treafon,  felony  or  breach  of  the  peace,  (Ac , 
and  this  privilege  is  lo  extenfive  in  lefpett  of  his 
perfon,  that  the  king  may  not  reftrain  any  peer 
of  his  liberty,  without  order  of  the  houfe  of 
lords,  except  it  be  in  cafes  of  trealon,  (Ac.'  6 
Rip.  52.  5 bac.  Abr.  228,  231.  2 Ld.  Raym. 

1297. 

f-'eers  are  not  to  be  arretted  upon  mefne  pro- 
cefs,  or  on  execution  for  debt  or  trefpafs,  be- 
caufe  they  are  prefumed  not  only  to  attend  the 
king  and  the  publick  affairs ; but  the  law  doth 
preiume  they  have  lufficient  lands,  in  which  they 
may  be  diffrained:  but  they  may  be  apprehended 
in  criminal  cafes.  And  tho’  a peer  may  not  be 
arretted  in  his  body,  his  ettate  may  be  fequeftred 
for  debt,  (Ac.  upon  a prolecution  after  a diffo- 
lution  and  prorogation  of  parliament,  or  adjourn- 
ment for  above  fourteen  days,  when  he  refufes 
to  appear  and  anfwer,  on  a bill  of  complaint  ex- 
hibit^ 
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hiblted  in  the  Chancery,  Exchequer,  &V.  6 Rep. 
53.  Slat.  12  &?  13  3;  f.  3. 

Suits  may  be  brought  againfl  anv  peer,  or 
member  of  parliament,  or  their  menial  lervants, 
&c.  in  the  intervals  of  parliament,  or  of  fef- 
fions,  being  above  fourteen  days;  and  the  courts, 
after  difiblutions,  or  prorogations,  may  give 
judgment,  and  award  execution:  and  where  any 
plaintiff  fhall  be  ftayed  from  profecuting  his  fuit, 
he  fhall  not  be  nonfuited,  but  upon  the  rifing 
of  the  parliament  may  proceed  to  judgment, 
fsV.  Alfo  no  proceedings  in  law  againfl  the 
king’s  debtor,  fhill  be  delayed  under  colour  of 
any  privilege:  only  the  perfon  of  a peer  fhall  not 
be  arrefted,  or  imprifoned  thereupon,  (sc.  11 
Geo.  2.  c.  24. 

Every  lord  of  parliament  is  allowed  his  clergy 
in  all  cafes,  where  others  are  excluded  by  the 
Scat.  1 Ed.  6.  c.  12.  except  for  wilful  murder: 
and  it  is  faid  the  lord  Morley,  who  was  tried 
for  murder,  and  found  guilty  of  manflaughtcr, 
was  difcharged  without  clergy.  For  treafon  com- 
mitted by  a peer  of  the  realm,  he  fhall  be  tried 
by  his  peers,  lords  of  parliament : and  if  a no- 
bleman be  indifled  of  murder  or  felony,  his  trial 
fhall  be  by  his  peers;- but  on  an  appeal  of  felony, 
which  is  the  fuic  of  the  party,  he  lhall  be  tried  by 
an  ordinary  jury  of  twelve  men.  S.  P.C.  130. 
Sid.  277.  2 Inft.  49.  Slat.  9 H.  3.  c.  29. 

In  many  cafes  the  proteftation  of  honour  fhall 
be  fufficient  in  noblemen ; as  in  trials  of  peers, 
they  proceed  upon  their  honour,  not  on  oath : 
and  if  any  peer  is  a defendant  in  a court  of  equi- 
ty, he  fhall  put  in  his  anfwer  upon  his  honour 
(tho’  formerly  it  was  to  be  on  oach) : and  in  ac- 
tion of  debt  upon  accounc,  the  plaintiff  being  a 
peer,  it  fhall  fuffice  to  examine  his  attorney 
D d 4 upon 
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upon  oath,  and  not  himfelf : tho’  where  a peer 
is  to  make  an  affidavit,  or  to  be  examined  as  a 
witnefs,  he  muft  be  upon  his  oath  like  another 
perfon.  9 Rep.  49.  3 Infi.  29.  2 Salk.  512. 

JVil.  Rep.  1462.  Med.  99.  3 Keb.  Rep.  631. 

Freem.  Rep.  422.  pi.  566,  16  Fin.  Abr.  293. 

pi.  3.  4 ifor  ^r.  237. 

A writ  of fubpana  ffiall  not  be  awarded  againft 
a peer  out  of  Chancery  in  a caufe ; but  a letter 
from  the  lord  chancellor  in  lieu  thereof.  No 
capias  or  exigent  can  be  fued  out  againft  peers 
of  the  realm,  in  adtions  of  debt  or  trefpafs;  and 
no  effoin  lies  againft  them : in  any  trial  where  a 
peer  is  plaintiff  or  defendant,  there  muft  be  re- 
turned on  the  jury  at  leaft  * one  knight,  or  it 
(hall  be  caufe  of  challenge;  but  peers  on  the 
trial  of  a peer  may  not  be  challenged,  as  jurors 
may  in  cafe  of  a common  perfon.  A peer  may 
not  be  impanelled  upon  any  inqueft,  though  the 
caufe  hath  relation  to  two  peers.  Gilb.  Chare , 
65.  Har.  Cbanc.  Prabl.  50.  4 Bac.  Abr.  232, 

238.  2 Hawk.  PI.  Cr.  chap,  43-/4,  1 r. 

If  any  perfon  ffiall  divulge  or  tell  fallc  tales  of 
any  lord  of  parliament,  by  which  diflention  may 
happen,  or  any  (lander  arife,  the  offender  ffiall 
be  imprifoned,  Csfc.  and  fuch  lord  may  bring  his 
adtion  of  Scanda'.um  Magnatum  in  the  name  of 
the  king,  and  in  his  own  name,  and  recover  large 
damages ; and  the  defendant  ffiall  be  otherwite 
puniihed.  Stat,  12  R.  2.  c.  u. 

* Lord  Ch.  Juft.  Holt  faid,  ihe  reafon  a knight  was  to 
be  on  a jury,  when  a peer  was  concerned,  was  for  the  fe- 
curity  of  the  commons,  for  a knight  ucas  prefumed  to  be  a 
man  cf  courage,  and  not  afraid  to  look  a peer  in  the  fact. 
1 1 Mod.  ioa.  However  this  challenge  is  now  taken  away 
by  Stat.  24  Geo.  2.  c.  iS . f.  4. 

No 
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No  peer  can  be  aflefletl  towards  the  militia, 
but  by  affeffment  made  by  fix  or  more  peers : 
and  the  houfes  of  peers  fhnll  not  be  fe3rehed 
for  conventicles,  but  by  warrant  under  the  iignt 
manual,  or  in  the  prefence  of  the  lord  lieutenant 
of  the  county,  or  one  deputy  lieutenant  and 
two  jufticesof  the  peace,  &c.  9.  W,  j,  13 
14  Car.  2.  t.  3. 

It  was  lawful  by  the  Common  Law  for  any 
peer  to  retain  as  many  chaplains  as  he  would  j 
but  by  ftatute  their  number  is  limited,  viz.  a 
duke  to  have  fix  chaplains,  a marquis  or  earl 
five,  vicount  four,  baron,  three,  {5V.  Slat,  31 
H.  8.  e.  to. 

Now  I come  to  the  officers  and  minifters  of 
juftice  under  the  king,  which  I {hall  treat  of  in 
the  order  following  : 

1.  Of  the  judges  of  the  law. 

2.  Of  Iheriffs  of  counties. 

3.  Of  coroners  and  their  duty. 

4.  Of  juftices  of  the  peace. 

5.  Of  conftables,  (£c . 

r.  A judge  is  a chief  magiftrate,  in  the  law, 
ro  try  civil  and  criminal  caufes,  and  punifh  of- 
fences : and  our  king  hath  the  nomination  and 
appointment  of  judges.  Co.  Lit.  5 6. 

The  king  in  all  cafes  doth  judge  by  the  judges; 
and  judges  are  to  give  fentence  according  to  law, 
that  which  by  law  they  know  to  be  right,  and 
what  is  alledged  and  proved:  a judge  ought  not 
to  judge  in  his  own  caufe,  or  in  pleas  wherein  he 
is  party.  Co.  Lit.  71.  7 Rep.  27.  Stat.  18 

Ed,  1.  . 
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If  a judge  is  doubtful  or  miftaken  in  matter 
of  law,  a ftander-by  may  be  allowed  to  inform 
the  court,  as  Amicus  Curia.  But  no  judge  lhall 
generally  be  excepted  againd,  or  challenged,  or 
have  any  aftion  brought  againft  him  for  what  he 
does  as  judge.  And  to  kill  a judge  of  either 
bench,  or  of  affife,  &c.  in  their  places  admini- 
ftring  juftice,  is  treafon : alfo  drawing  a weaT 
pon  only  upon  a judge  in  any  of  the  courts  of 
juftice,  the  offender  lhall  lole  his  right  hand, 
forfeit  his  lands  and  goods,  and  fuffer  perpetual 
imprifonment.  2 Injt.  178,  422.  Co.  Lit.  294. 
25  Ed.  3.  c.  2. 

The  judges  are  freed  from  all  profecutions 
whatfoever,  except  in  the  parliament,  where  they 
may  be  punilhed  for  any  thing  done  by  them  as 
judges : and  there  bribery  in  a judge,  which  is 
a very  high  offence,  is  punilhable  by  lqfs  of  of- 
fice, fine  and  imprifonment.  If  a judge,  who 
hath  no  jurifditftion  of  thecaufe,  give  judgment 
of  death,  and  award"  execution,  which  is  execu- 
ted, fuch  judge  is  guilty  of  felony  ; and  alfo  the 
officer  who  executes  the  lentence.  Though 
judges  are  not  in  any  way  punilhable  for  a meer 
error  of  judgment.  12  Rep.  24.  Vaugb.  138- 
Cro.  Jac.  65.  H.  P.C.  35.  2 Hawk.  4. 

Judges  of  the  Common  Law  have  no  ordinary 
jurifdidtion  to  examine  witneffcs  at  their  cham- 
bers ; though  by  content  of  parties  and  rule  of 
court  they  may  on  interrogatories ; and  fome 
things  done  by  judges  at  their  chambers,  in  or- 
der to  proceedings  in  court,  are  accounted  as 
done  by  the  court.  They  are  to  have  a paper  of 
the  caufes  which  are  to  be  fpoken  to  in  court  •, 
and  where  fpecial  matter  arifes  upon  reading  the 
record  of  a caufe,  fo  that  the  judges  are  not  for 
the  prefent  fatisfied  of  the  law,  they  order  paper- 
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books  to  be  made  and  delivered  them,  contain- 
ing: copies  of  the  record,  &V.  that  they  may  the 
better  confider  of  the  matters  in  conteft.  2 Lil. 

Abr.  go,  9:. 

Our  judges  are  to  execute  their  offices  in  pro- 
per peifon,  and  cannot  aft  by  deputy,  as  the 
judges  of  ecclefiaftical  courts  may : yet  where 
there  are  divers  judges  of  a court  of  record,  the 
aft  of  every  one  of  them  is  effeftual,  efpecially 
if  their  commiflion  do  not  exprefly  require  more ; 
but  what  a majority  rules  when  prefent,  is  the 
aft  of  the  court.  1 Rdl.  Abr.  382.  2 Hawk.  3. 

A judge  of  D.  R.  cannot  be  made  by  a writ, 
but  by  commiflion  under  the  great  feal ; but  he 
may  be  dilcharged  by  writ  fub  magno  figillo ; a 
judge  at  his  creation  takes  the  following  oath.  8 
Rep.  18.  iS  Ed.  3.  c.  i. 

The  oath  of  a judge  of  the  law. 

‘ r I'"'  H E judge  fwears,  that  he  will  well  and  Stat.  18  Edw. 
‘ A truly  counfel  the  king,  and  take  no  re-  3-  ft-  4- 
4 ward  for  doing  of  juftice;  that  he  will  advife 

* no  man  where  the  king  is  party,  maintain  no 
‘ plea,  and  deny  no  man  right,  but  in  all  things 

* execute  the  laws  : that  he  will  adminifter  ju- 
4 ftice  and  right  indifferently  to  all  men ; and 

* this  he  fhall  not  forbear  or  delay  to  do,  though 

* the  king,  under  the  great  feal,  or  privy  feal, 

‘ or  by  any  order  or  meffuage  command  the 

* contrary,  &c.  And  in  fuch  cafe  he  fhall 

* proceed,  as  if  no  fuch  writ,  order,  meffuage, 

* or  other  commandment  were  come  to  him ; 

* and  he  fhall  be  anfwerable  in  body,  lands  and 

* goods.’ 

2.  A fheriff 
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2.  A fheriff  is  the  chief  officer,  under  the 
king,  of  a (hire  or  county,  for  keeping  of  the 
peace,  and  execution  and  fervice  of  writs  and 
proceffes,  fftc.  At  Common  Law,  ffieriffs  were 
chofen  by  the  county,  as  knights  of  parliament 
now  are ; but  by  flatute,  they  are  to  be  made 
by  the  king  and  the  chancellor,  treafurer  and 
barons  of  the  exchequer,  fftc.  nominate  three 
perfons  yearly  for  each  county,  out  of  which  the 
kmg  chufes  one  : and  by  ftatute  they  are  to  have 
fufficient  lands  in  the  county  where  chofen,  to 
anfwer  the  king  and  his  people.  Stat.  9 Ed.  2. 
ft.  2.  14  Ed.  3.  c.  9. 

The  power  of  a fheriff  is  judicial,  and  mini- 
fterial : his  judicial  authority  confifts  in  trying 
and  determining  caufes  in  his  county  courts  ; 
and  in  preferving  the  peace  of  the  county,  he 
being  by  the  Common  Law  the  principal  confer- 
vator  of  the  peace  there;  and  he  is  to  afiift  the 
juftices  of  peace,  and  raife  the  Pcfte  Cmitatus  to 
iupprefs  riots,  fj’c.  Though  his  judicial  power, 
as  confervator  of  the  peace,  is  feldom  ufed ; be- 
ing commonly  executed  by  juftices  of  peace. 
His  minifterial  power  relates  to  executing  writs 
out  of  the  king’s  courts  ; and  herein  he  is  not  to 
difpute  the  validity  of  any  writ,  but  muft  exe- 
cute it:  for  he  muft  not  let  a perlon  efcape,  tho* 
taken  on  an  erroneous  procefs ; but  fhall  be  ex- 
tufed  by  reafon  thereof,  in  falfe  impfifonnient. 

Co.  Lit.  174.  2 foft-  19 J>  452-  5 RfP  64- 

Befides  their  minifterial  office  to  execute  pro- 
cefs, Iftc.  Sheriffs  are  to  proclaim  ftatutes  ; re- 
turn juries,  for  trials  in  civil  and  criminal  cafes ; 
make  returns  of  writs  for  elefting  knights  of  the 
fhtre,  fc?r.  And  they  are  to  cplle&the  rents  of 
the  king,  feife  profits  of  lands  forfeited,  goods 
of  felons.  Off.  To  levy  the  king’s  debts,  and 
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be  accountable  to  the  king  for  all  iffues  and  pro- 
fits  of  their  counties  •,  for  which  they  are  to  give 
tip  their  accounts  in  the  exchequer : by  ftatute, 
fheriffs  fhall  have  allowance  on  their  accounts, 
for  executing  the  king’s  writs,  levying  eftreats 
&V.  Their  accounts  fhall  not  be  delayed  and 
4000/.  yearly  is  fet  apart  at  the  exchequer,  and 
allowed  the  fherifFs  of  the  feveral  counties,  to 
help  pafs  their  accounts.  Alfo  they  are  to  fee 
that  criminals  be  executed,  and  obferve  the  or- 
der of  law  in  putting  them  to  death.  Dr.  fs? 
Stud.  cb.  41.  23  //.  6.  c.  9.  3 Geo.  c.  15. 

The  officers  under  the  fheriff  are  an  under- 
fheriff,  bailiff,  gaoler,  &c.  for  whom  he  is  an- 
fwerable.  As  to  the  under  fheriff,  his  power  is 
the  fame  with  that  of  the  high  fheriff,  he  afting 
in  his  ftrad  : but  all  returns  by  the  under  fhe- 
nff  are  in  the  name  of  the  high  fheriff  j the  un- 
der fheriff  is  removeable  at  pleafure,  and  fome 
fay  but  in  nature  of  a general  bailiff  errant  to  the 
fheriff  in  the  whole  county,  as  other  bailiffs  are 
over  particular  diftrifts.  The  under  fheriff'  is  to 
file  a warrant  of  attorney  for  his  high  fheriff  in 
all  the  courts  of  Wejlmitijlcr,  by  an  attorney  of 
each  court ; and  ought  always  to  have  his  de- 
puty attendant  in  courts,  to  receive  and  execute 
their  commands,  give  account  of  bufinefs,  &c. 
And  fheriffs  fhall  not  take  any  money  or  reward 
for  the  places  of  under-fheriff,  gaoler,  bailiffs, 
&c.  4 Injt.  114.  2 Lil.  Abr.  51 1,  513.  Slot. 

3 Geo . c.  1 5. 

If  a fheriff  do  not  make  a return  of  writs,  or 
making  a falfe  return,  he  fhall  be  amerced ; or 
the  party  may  bring  a&ion  of  the  cafe  againft 
him : fheriffs  fhall  let  perfons  to  bail  upon  rea- 
fbnable  fureties ; and  where  a fheriff  takes  bail- 
bond  of  two  good  men  of  vifible  effaces  at  the 
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time  of  taking  it,  if  they  afterwards  become  in- 
folvent,  the  fheriff  fh  ill  be  excui’ed.  When  any 
fheriff  is  chargeable  in  his  life-time  for  a perfo- 
nal  tort ; there  the  aftnn  for  it  dieth  with  the 
perfon  ; but  if  a fheriff  levies  money  on  a fieri 
facias , and  dies,  aftion  may  be  brought  againft 
his  executors  fdr  the  money,  being  a duty  : and 
if  an  under- lheriff  procu;e  goods  taken  in  ex- 
ecution to  be  appraifed  at  under  value,  and  deli- 
ver them  to  the  plaintiff  accordingly  ; for  this 
oppreffion  of  the  defendant  indictment  will  lie. 
Sheriffs  are  not  to  take  above  t s.  in  the  pound 
where  under  a i oo  /.  nor  more  than  6 d.  per  pound 
if  above  that,  for  levying  an  extent  or  exe- 
cution ; and  i s.  in  the  pound  of  the  yearly  value 
of  lands,  for  executing  a writ  of  Ilabsre  facias 
Poffejfionem , ft?r.  where  the  whole  exceeds  not 
too  /.  per  Annum,  and  6d.  if  above,  to  Rep. 
70.  Cro.  EUz;  808.  Cro.  Car.  539.  Cro.  Jac. 
426.  zq  EUz.  c.  4.  3 Gee.  15. 

Sheriffs  may  not  continue  in  their  offices  above 
one  year;  which  alio  extends  to  under- Iheriffse 
and  no  fheriff  is  to  aft  as  a juftice  of  peace  of 
the  county,  during  his  fhrievalty  ; nor  an  un- 
der-lheriff,  ftfe.  be  attorney  in  any  of  the  king’s 
courts,  fo  long  as  he  bears  the  office ; though 
fuch  as  are  attornies  may  praftice  in  the  name 
of  others.  No  fheriff,  at  affize  time,  lhali  keep  a 
table  for  any  but  thole  of  his  own  retinue ; nor 
make  a prefent  to  any  judge,  c Sc.  or  have  above 
forty  fervants  in  liveries,  or  under  twenty  at- 
tending him.  On  the  deaths  of  Iheriffs,  un- 
der-lheriffs  are  to  aft  in  their  names  ’till  others 
are  appointed,  and  be  anfwerable.  Slat.  14  Ed. 
3.  c.  7.  42  Ed.  3.  c.  9.  1 M.  c.  8.  1 H.  5. 

c.  4.  13  ft?  14  Car.  2.  c.  zi.  perpetuated  by  1 

Jac,  2.  c.  17.fi,  4.  3 Geo.  fiat.  2.  c.  15.  < 
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The  oath  of  a (heriff  by  Jiatute: 

4 T A.  B.  do  fwear,  that  I will  well  and  truly 

* X ferve  the  king’s  majefly,  in  the  office  of 

* fheriff  of  the  county  of,  £s?c.  and  promote  his 

* majefty’s  profit  in  all  things  that  belong  to 
‘ my  office,  as  far  as  I legally  can  or  may  ; and 

* I will  truly  preferve  the  king’s  rights,  and  all 

* that  belong  to  the  crown,  and  will  not  affent 

* to  decreafe,  lefien  or  conceal  the  king’s  rights, 
‘ or  the  rights  of  his  franchifes  ; and  whenfoever 
4 I Ihall  have  knowledge  that  the  rights  of  the 

* crown  are  concealed  or  withdrawn,  be  it  in 

* lands,  rents,  franchifes,  fuits  or  fervices,  or 

* in  any  other  matter  or  thing,  I will  do  my  ut- 

* mod  to  caufe  them  to  be  reftored  to  the 

* crown;  and  if  I may  not  do  it  myfelf,  1 will 
4 certify  and  inform  the  king  thereof,  or  fomeof 

* the  judges ; I will  not  refpite  or  delay  to  levy 
‘ the  king’s  debt  for  any  gift,  promife,  reward, 

* or  favour,  where  I may  raife  the  fame  without 

* great  grievance  to  the  debtors  ; I will  do  right, 

4 as  well  to  poor  as  to  rich,  in  all  things  be- 
4 longing  to  my  office;  I will  do  no  wrong  to 
4 any  man  for  any  gift,  reward  or  promife,  nor 
‘ for  favour  or  hatred  ; I will  difturb  no  man’s 

**  right,  and  will  truly  and  faithfully  acquit  at 
4 the  Exchequer , all  thofe  of  whom  i receive 
‘ any  debts  or  duties  belonging  to  the  crown  ; 

4 I will  take,  nothing  whereby  the  king  may 
4 loie,  or  whereby  his  right  may  be  difturbed, 

4 injured  or  delayed  ; I will  truly  ferve,  and 
4 truly  return  all  the  king’s  writs,  according  to 
4 the  belt  of  my  fkill  and  knowledge ; 1 will 
4 take  no  bailiffs  into  my  fervice,  but  fuch  as  I 

4 will 
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* will  anfwer  for,  and  will  caufe  each  of  them 

* to  take  the  like  oaths  as  I myfelf  do,  in  what 

* belongs  to  their  bufinefs  and  occupation;  I 

* will  truly  fet  and  return  reafonable  and  due  if- 

* fues  of  them  that  be  within  my  bailiwick,  ac- 

* cording  to  their  eftates  and  circumftances,  and 

* make  due  panels  on  juries  ot  peribns  able  and 

* Sufficient,  and  not  fufpe&ed  or  procured,  as  is 

* appointed  by  the  ftatutes  of  this  realm ; I 

* have  not  fold  or  let  to  farm,  nor  contracted 

* for,  nor  have  I granted  or  promifed  for  re- 

* ward  or  benefit,  nor  will  I feil  or  let  to  farm, 

* or  contract  for,  or  grant  for  reward  or  benefit 

* by  myfelf,  or  any  other  perfon  for  me,  or  for 
‘ my  ufe,  direCtly  or  indirectly,  my  Iheriffwick, 

‘ Of  any  bailiwick  thereof,  or  any  office  belong- 

* ing  thereunto,  or  the  profits  of  the  fame,  to 

* any  perfon  or  perfons  whatfoever ; 1 will  truly 

* and  diligently  execute  the  laws  and  ftatutes  of 

* this  realm ; and  in  all  things  well  and  truly 
‘ behave  myfelf  in  my  office,  for  the  honour  of 

* the  king,  and  the  good  of  his  fubjeCts,  and 
‘ difeharge  the  fame  according  to  the  beft  of  my 

* Ikill  and  power.’ 

The  Oath  of  an  under-fheriff,  is  to  the  like 
purpofe,  and  almoft  verbatim  the  fame  with  that 
of  the  high- fherifF.  And  the  particular  fums  to 
be  paid  the  (heritfs  of  the  feveral  counties  to 
bear  the  expenecs  of  the  patents  for  tbeir  offices, 
pafs  their  accounts  in  the  exchequer,  and  obtain 
their  £>uietus’s,  &c.  by  the  Stat.  3 Gee.  j.  (.  16. 
are  as  follow,  viz. 
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Allowances  to  the  fheriffs  of  counties. 

To  the  fheriff  for  the  county  of  Bedford , nine- 
ty-three pounds  and  fix  (hillings  ; for  the  county 
of  Berks,  ninety-fix  pounds ; for  the  county  of 
Bucks,  ninety-fix  pounds ; for  the  counties  of 
Cambridge  and  Huntingdon , ninety-five  pounds 
and  ten  (hillings#  for  the  county  of  Chefer,  fixty- 
two  pounds  five  fhillings  ; for  the  county  of 
Cornwall,  one  hundred  and  two  pounds  and  fix- 
teen  fhillings  ; for  the  county  of  Cumberland, 
ninety  pounds  and  two  fhillings ; for  the  county 
of  Derby,  ninety-three  pounds  and  nineteen  (hil- 
lings ; for  the  county  of  Devon,  one  hundred  ' 
and  fix  pounds  nine  fhillings  ; for  the  county  of 
Dcrfet,  one  hundred  and  one  pounds  fix  fhillings  ; 
for  the  county  of  EJfex,  one  hundred  and  eight 
pounds  ten  (hillings  ; for  the  county  of  Gloucejter, 
ninety-eight  pounds  and  ten  fhillings  ; for  the 
county  of  Hereford , ninety-four  pounds  and  fix 
(hillings  v for  the  county  of  Hertford,  ninety- 
three  pounds  ; for  the  county  of  Kent,  one  hun- 
dred and  eight  pounds  ten  (hillings ; for  thfe 
county  of  Lanca/ler,  fixty-feyen  pounds  and  (even 
(hillings;  for  the  county  of  Leictfter,  ninety-four 
pounds  and  fix  (hillings  ; for  the  county  of  Lin- 
coln, one  hundred  and  one  pounds  and  three 
fhillings  ; for  the  county  of  Middlefex,  one  hun- 
dred and  nineteen  pounds  three  drillings ; for  the 
county  of  Mohmoutb,  eighty-nine  pounds  and 
three  (hillings ; for  the  county  of  Norfolk , one 
hundred  and  one  pQunds  and  fifteen  fhillings 
for  the  county  of  Northampton  ninety-fix  pounds; 
for  the  county  of  Northumberland,  ninety  one 
pounds  ; for  the  county  of  Nottingham,  ninety-  , 
five  pounds  and  thirteen  fhilljngs ; for  the  county 
E e of 
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of  Oxon,  ninety-feven  pounds  feven  (hillings ; 
for  the  county  of  Rutland,  fixty  nine  pounds  and 
eleven  fhillings  •,  for  the  county  of  Salop , ninety-, 
eight  pounds  and  three  {hillings : for  the  county 
of  Somerjet , one  hundred  and  twelve  pounds 
nineteen  (hillings  ; for  the  county  of  Southampton, 
one  hundred  and  one  pounds  and  three  (hillings; 
for  the  county  of  Stafford , ninety  five  pounds 
and  ten  (hillings;  for  the  cou^y  of  Suffolk , one 
hundred  and  two  pounds  twdve  (hillings ; for 
the  county  of  Surrey,  ninety  pounds  and  two 
fhillings;  for  the  county  of  Suffex , ninety  pounds 
and  five  (hillings ; for  the  county  cf  Wat  with, 
ninety- three  pounds  and  ten  (hillings ; for  the 
county  of  Wilts,  one  hundred  and  four  pounds 
and  ten  (hillings  ; for  the  county  of  Worcejler, 
ninety-eight  pounds  and  three  (hillings  ; for  the 
county  of  York,  one  hundred  and  fifty  pounds ; 
for  all  the  twelve  counties  of  Wales,  thirty  pounds 
each : and  for  the  county  of  Weflmor eland,  forty 
pounds  fix  lhillings. 

3.  A coroner  is  an  ancient  officer  of  this  realm, 
that  deals  wholly  for  the  king  and  crown.  There 
are  generally  four  coroners  in  a county  ; in  fonx 
counties  fewer,  and  in  fome  but  one,  according 
to  ufage:  and  they  are  eleded  at  the  county 
court,  in  lull  county,  by  the  freeholders,  upon 
the  king’s  writ. 

Coroners  are  to  be  men  of  good  ability,  and 
have  lands  in  fee  in  the  county  where  chofen, 
to  anfwer  all  people;  and  if  inefficient,  the 
county  (hall  anfwer  for  them  : there  are  alfo  fpe- 
ciai  coroners,  within  divers  liberties,  as  well 
as  the  ordinary  officers  in  every  county ; as  the 
coroner  of  the  Verge,  which  is  a certain  compafs 
about  the  king’s  court,  fcfc.  and  fome  corpora- 
tions 
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tkinS  and  colleges  are  licenfed  by  charter  to  ap- 
point their  coroners  within  their  own  precinds. 

1 I/tJi.  174.  4 Infi.  271. 

Their  authority,  like  that  of  ftieriffs,  is  judicial 
and  minifteral;  judicial,  where  one  conies  to  a 
violent  death,  and  to  take  and  enter  appeals  of 
murder,  pronounce  judgment  upon  outlawries. 

And  they  arc  to  inquire  of  the  lands  and 
goods  and  efcapes  of  murderers  ; of  treafurc 
trove,  wreck  of  the  fea,  * deodands.  The 
minifterial  authority  is  where  coroners  execute 
the  king’s  writs,  on  exception  to  the  (heriff,  as 
being  party  to  a fuit,  kin  to  either  of  the  parties, 
and  on  default  of  the  (heriff,  &c.  And  as  mi- 
nifters,  coroners  mud  all  join  in  their  ads  ; buc 
as  judges,  they  may  divide  and  ad  feparate.  On 
the  defaults  of  fheriffs,  coroners  are  to  impanel 
juries;  and  in  cafe  of  two  coroners,  if  one  is 
challenged,  the  other  may  execute  the  writ,  i£c. 
yet  both  make  but  one  officer.  4 tnji.  271.  4 
Rep.  79.  9 Rep.  11,  93.  Lev.  399.  Salk. 

*44- 

As  the  fherifr  in  his  turn  might  inquire  of  all 
felonies  by  the  Common  Law,  faving  the  death 
of  a man  ; fo  the  coroner  can  inquire  of  no  fe- 
lony but  of  the  death  of  a perfon,  and  that  fuper 
•vifum  corporis.  When  the  coroner  hath  notice 
given  him  of  a perfon  (lain,  or  fuddenly  dead, 
he  is  to  go  to  the  place  where,  and  (hall  by  his 
warrant  to  the  bailiffs,  conftables,  Uc.  fummon 
a jury  out  of  the  fouror  five  neighbouring  towns 
or  villages,  to  make  inquiry  upon  view  of  the 
body ; and  the  coroner  and  jury  are  to  inquire 
into  the  manner  of  killing,  and  all  circumflanccs 

* * Not  much  counrccinccd  in  TVtftminJitr  hall.  Fejt. 

Cr.  Lauu  z6j,  *66. 
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that  occafioned  the  party’s  death  ; as  who  were 
prefer t,  whether  the  dead  perfon  was  known, 
where  he  lay  the  night  before,  £ ic.  and  examine 
. ' the  body,  if  there  be  any  figns  of  (trangling  1 
about  the  neck,  or  of  cords  about  the  members, 
Alfo  all  wounds  muft  be  viewed,  and 
inquiry  made  with  what  weapons  given.  Slat. 

4 Ed.  ft.  2.  4 Inft.  271. 

And  to  difcover  the  truth,  the  coroner  may 
lend  his  warrant  for  witnefles,  and  take  their  ex- 
amination in  writing  ; and  if  any  appear  guilty 
of  the  murder,  he  lhall  inquire  what,  goods  and 
lands  he  hath,  and  then  the  dead  body  is  to  be 
buried  : a coroner  may  likewife  commit  the  per- 
fon to  prifon,  who  is  by  his  inquifition  foqnd 
guilty  of  the  murder  ; and  the  witnefles  are  tp 
be  bound  by  recognizance  to  appear  at  the  next 
affizes,  £s?r.  When  the  jury  have  brought  in 
the  verdidl,  the  coroner  is  to  inrol  and  return 
the  inquifitiqn,  whether  it  be  of  murder,  man- 
flaughter,  &V.  to  the  juflices  of  the  next  gaol- 
delivery  of  the  county ; or  certify  it  unto  B.  R. 
where  the  murderer  lhall  be  proceeded  againft. 

If  a coroner  doth  not  come  to  inquire,  having 
notice  of  the  death  of  any  perfon,  he  may  be 
fined  and  imprifoned  by  the  juflices;  and  he 
lhall  be  fined  and  imprifoned  for  not  certifying 
his  recognizances,  and  the  evidence  and  inquifi- 
tion taken  before  him,  to  the  court  where  they 
ought.  2 Rol.  Abr.  32.  Cro.  Eliz.  135.  Slat.' 

1 £5?  2 P.  & M.  c.  13.  , 

. . The  coroner  is  to  fit  on  the  body  of  every  pri- 
foner  that  dies  in  prifon,  and  inquire  jf  he  died 
by  the  durels  and  ill  ufage  of  the  gaoler,  which 
is  murder:  and  the  coroner’s  inquifition  being 
final,  he  ought  to  hear  counfel,  and  evidence  on 
both  fides*  If  the  body  of  a dead  perfon  is  buried 

before 
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before  the  coroner  comes,  he  may  in  convenient 
time  take  up  the  fame,  in  order  to  view  it,  and 
in  fuch  cafe  the  town  (hall  be  amerced  •,  as  it 
(hall  be  if  the  body  is  fuffered  to  lie  fo  long  that, 
it  (links,  or  cannot  be  judged  how  it  came  by 
liis  death,  (Ac.  A coroner  may  find  any  nufance 
by  which  the  death  of  a man  happens:  and  the 
townfhip  may  be  amerced : if  one  is  (lain  in  the 
day-time,  and  the  murderer  efcapes,  the  town 
where  done  (hall  be  amerced,  and  the  coroner  it 
to  inquire  thereof  on  view  of  the  body.  3 Inft » 
qt.  Bro.  Coren.  167.  2 Danv.  Abr.  209. 

Nelf.  Abr . 536.  Stat.  3 Hen.  7.  c.  t. 

If  a body  is  drown’d,  and  cannot  be  found  to 
he  viewed,  the  inquifition  mu(l  be  taken  by  jur 
dices  of  the  peace,  on  examination  of  witneffes, 
(Ac,  A coroner’s  inqueft  may  be  qualhed,  where., 
upon  he  is  to  make  a new  one  j and  for  mifma- 
nagement  of  the  coroner,  filing  of  the  inquifition 
may  be  (lopp’d  : if  he  hath  been  guilty  of  bri- 
bery, (Ac.  Commiffioners  may  be  ordered  to  take 
a new  inquifition,  on  the  teftimony  of  witneffes. 
By  (latute,  coroners  concealing  felonies,  (Ac. 
are  to  be  fined,  and  differ  one  year’s  imprifon- 
ment : they  (hall  not  take  above  13/.  4 d.  fee, 
of -the  goods  of  the  murderer,  or  out  of  the 
amercement  of  the  vill  for  the  efcape,  if  he  be 
gone  •,  and  where  a perfon  is  (lain  by  mifidven- 
ture,  the  coroner  is  to  take  no  fee,  on  pain  of 
40  s.  5 Rep.  1 10.  Mod.  Rep.  82.  3 H.  7. 

c.  i.  - r Hen.  8.  c.  7.  and  fee  now  Stat.  25  Geo. 
2,  c.  29.  concerning  his  fees  and  punilhment. 


£f  tlje  itfnff  anU  (ji'fii  Jpjcrogatffcr 


*fhe  oath  of  a coroner  adm'iniftred  by  the  , 
Jherijf. 

* XT'  O U (hall  fwear,  that  you  will  well  and 

* j[  truly  ferve  our  fovereign  lord  the  king 

* and  his  people  in  the  office  of  a coroner,  and 

* as  one  of  his  majefty’s  coroner*  for  this  county 

* of  S.  and  therein  you  (hall  diligently  and  faith- 

* fully  do  and  execute  all  and  every  thing  and 

* things  belonging  to  your  faid  office,  according 

* to  the  belt  of  your  knowledge  and  power,  both 

* for  the  king’s  profit  and  the  good  of  the  peo- 

* pie  within  the  faid  county  •,  accqrding  to  the 

* dire&ion  of  the  ftatutes,  or  a£ts  of  parliament 

* in  that  cafe  made;  taking  fuch  fees  as  you 

* ought,  and  without  taking  any  bribes  or  fees 

* more  than  the  faid  adb  do  allow.’ 

So  help  you  God. 

4..  A juftiee  of  peace  is  a perfoli  appointed  by 
the  king’s  commiffion  to  keep  the  peace  of  the 
county  where  he  dwells;  but  thefe  perfons  are 
rather  commifiloners  of  the  peace,  of  whom  fume 
of  the  greateft  quality  are  of  the  Quorum,  be- 
caqfe  bufinefs  of  importance  cannot  be  done  witbr 
out  the  prefence  of  one  of  them. 

And  a juftice  of  the  peace  is  a judge  of  record, 
for  he  may  take  a recognizance  of  the  peace, 
which  none  but  a judge  of  record  can  do  ; and 
hence  they  are  called  juiticcs,  being  before  the 
l Ed.  3.  called  confervators  of  the  peace.  The 
power  of  appointing  jultices  of  peace  is  only  in 
the  king,  tiro’  they  are  generally  made  at  the 
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difcretion  of  the  lord  chancellor,  by  the  king’s 
lejve ; and  the  king  may  appoint  in  every  coun- 
ty of  England  as  many  as  he  Hull  think  fit.  Dali. 

Jujl.  8.  Lamb.  186. 

The  general  commilTion  of  the  peace,  by  fta- 
tute,  began  1 Ed.  3.  tho’  before  that  time  there 
were  confervators  and  particular  commiffioners 
of  the  peace  in  certain  places,  but  no  commiffion 
throughout  England:  at  firft  the  number  of  jus- 
tices was  not  above  three  or  four  in  a county 
afterwards  they  were  limited  to  fix  in  every  coun- 
ty, whereof  two  were  to  be  knights,  and  two 
men  of  the  law.  But  by  flat.  14  R.  2.  c.  11. 
eight  juftices  of  peace  were  to  be  affigned  in 
every  county,  and  the  number  of  ju dices  has 
greatly  increafed  fince  their  firft  inftitution,  they 
being  now  without  limitation.  Co.  Lit.  1 74. 

Dalt.  c.  5.  1 Ed.  3.  c.  16. 

Juftices  of  peace  are  to  be  refident  in  the  coun- 
ty where  appointed  ; and  to  keep  their  leftions 
four  times  a year,  viz.  the  firft  week  a+ter  Mi- 
chaelmas. the  Epiphany,  Eafter,  and  S;.  ’Thomas 
the  martyr,'  called  Becktt.  They  are  to  be  the 
mod  l'ufficient  perlons  within  the  county,  and  of 
the  beft  reputation  ; and  they  mud  have  certain 
edates  in  lands  to  qualify  them:  no  lleward  of 
any  lord  lhall  be  in  the  commiffion  of  peace. 

And  juftices  of  the  peace  were  formerly  to  be 
allowed  4 /.  a day  during  their  attendance  at  the 
quarter-leflions,  to  be  paid  by  the  lheriffs  of 
counties,  SsV.  Now  the  qualification  of  juftices 
is  too/,  ayeareftate,  freehold  or  copyhold,  in 
pofieffion  for  life,  or  greater  eftate,  of  certain 
term  of  twenty-one  years,  above  incumbrances; 
or  acting  as  juftices  fhall  forfeit  100 1.  And  at- 
tornies,  are  incapable  to  be  juftices  of  peace- 
E e 4 Stat. 
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Slat.  2 H.  5.  ft.  1.  c.  4.  1 8 H.  6.  c.  n.  12 

R.i.c.  ti.  s Geo.z.t.  18.  18  Geo.  2.  c.  20. 

By  virtue  of  one  Affignavimus , or  claufe  in 
their  commiflion,  every  juftice  of  peace  hath  a 
lcparate  power,  and  may  do  all  arts  concerning 
his  office  apart  and  by  himfelf}  and  even  may 
commit  a fellow  juftice  upon  trcalon,  felony  or 
breach  of  the  peace : and  this  is  the  ancient 
power  which  confervators  of  the  peace  had  at 
Common  Law  : but  it  has  been  held,  that  one 
juftice  of  peace  cannot  commit  another  juftice, 
for  breach  of  the  peace  j though  thejuftiees  in  iel-' 
fions  may  do  it.  By  virtue  of  another  Affigna* 
yimus,  or  claufe  in  the  commiflion,  two  or  more 
juftices  of  the  peace  (one  of  the  Quorum)  have  a 
joint  power  to  inquire  by  jury  of  all  offences  men- 
tioned in  their  commiflion  •,  to  take  indirtments, 
grant  procefs,  &V.  apd  to  hear  and  try  the  of- 
fences,  which  are  matters  to  be  tran faded  at  the 
quarter  feflions : and  by  the  ftatutes,  in  many 
cafes  they  are  empowered  to  art  where  their 
commiflion  doth  not  reach,  the  ftatutes  them- 
felves  being  a fufficient  commiflion.  Lamb, 
'juft.  385.  Jeuk.  Cent.  174.  Wood's  In  ft.  80. 

The  ftatutes  of  *4  Hen.  7.  c.  12.  33  Hen.  8. 

e.  10.  and  37  H.  8.  c.  7,  give  a further  gene- 
ral power  to  juftices  of  peace,  than  is  exprefled 
cither  in  thetr  commiflion  or  any  particular  fta- 
tute.  The  particular  ftatutes  are  to  be  executed 
as  they  dirert  \ wherein  if  no  exprefs  power  is 
given  to  any  one  juftice,  he  can  admonilh  only  ; 
and  if  not  obeyed,  may  make  prefentment  of  the 
offence  upon  the  ftatute,  and  with  his  fellow  juf- 
tices hear  and  determine  it  in  feflions  •>  or  he 
may  bind  the  offender  to  the  peace,  or  the  good 

* °U.  If  in  force  face  the  death  of  king  Httny  7. 

beha- 
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behaviour:  fome  ftatutes  impower  one  jufticeof 
peace  alone  to  a Gt ; fome  require  two,  three  or 
four  juftices,  tsc.  And  where  a fpecial  autho- 
rity is  given  to  juftices  of  peace,  it  mud  be  ex- 
a£Hy  purfuedj  or  the  atfts  of  the  juftices  will 
not  be  good.  2 Salk.  475. 

A juftice  of  peace  has  no  need  to  ftiew  his 
commiffion,  when  he  juftifieth  the  doing  things 
as  a juftice  5 for  the  commiffion  remains  with 
the  Cuftos  Rotulorum  of  the  county,  and  he  is  call- 
ed by  commiffion  in  open  affile,  or  feffions. 

Where  the  ftatutes  refer  atrial  to  the  juft  ice’s 
diferetion,  it  is  faid  he  may  examine  upon  oath  : 
and  in  fome  cafes  the  teftimony  of  a juftice  of 
peace  is  of  as  great  force,  and  fometimes  greater 
than  an  indictment  of  twelve  men  on  oath,  viz. 
in  cafe  of  preferment  of  highways,  force  and 
riots.  A juftice  certifying  into  the  King's  Bench 
that  fuch  a one  broke  the  peace  in  his  prefence, 
the  party  (hall  be  put  to  his  fine,  without  a tra- 
verfe  to  the  fame.  Crompt.  120,  132.  Lamb . 

387.  Dalt.  9. 

Juftices  in  their  feffions,  might  originally  hear 
and  determine  felonies ; but  they  at  this  time 
only  try  petty  larcenies,  otln  r felonies  being  of 
courfc  tried  at  the  affifes:  but  out  of  feffions 
they  commit  all  felons  in  order  to  trial  •,  and  it 
is  incident  to  the  office  of  juftices  of  peace,  to 
commit  offenders  •,  they  alfo  bind  over  profecu- 
tors,  to  the  affifes,  take  and  certify  examinations 
and  informations,  recognizances,  (3c.  and  if  they 
negleCl  their  duty  herein,  they  ftiall  be  fined, 

A juftice  may  commit  a perfon  that  doth  a fe- 
lony in  his  own  view,  without  warrant-,  but  if  it 
be  on  the  information  of  another,  he  muft  make 
a warrant  under  hand  and  feal  for  that  purpofet 
and  if  a juftice  ifluts  his  warrant  to  arreft  a felon. 
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tho’  the  accufation  befalfe,  the  juftice  isexcufed 
where  a felony  is  committed  ; but  in  cafe  there 
be  no  accufation,  aftion  will  lie  againft  the  jui- 
tice.  Dale.  c.  it.  2 Leon.  187. 

Where  a juftice  of  peace  afts  to  compel  an- 
other to  perform  any  tiring  required  by  law,  as  , 
if  he  commands  one  to  be  imprifoned,  (Ac.  he 
cannot  ad  out  of  the  jurifdidion  of  his  county; 
but  he  may  take  informations  any  where,  to 
prove  offences  in  the  county  where  committed, 
and  he  principally  reftdes,  or  take  a recognizance 
to  proftcute.  Juftices  have  a difcretionary  power 
of  binding  to  the  good  behaviour,  on  breaches 
of  the  peace,  (Ac.  and  may  require  recognizance 
with  great  penalty  of  a dangerous  perfon,  for 
keeping  the  peace ; and  for  default  of  fu reties, 
they  may  be  committed  to  prifon:  but  a man 
giving  fecurity  in  the  court  of  B R.  may  have  a 
Supe  fsdeas  to  the  juftices ; fo  on  giving  it  to 
other  juftices,  (Ac.  Cro.  Car.  213.  2 l/l.  Abr. 

J 3 f . 

Surety  of  the  peace,  and  binding  to  the  good 
behaviour,  a juftice  may  grant  at' the  requeft  of 
any  perfon,  or  demand,  ex  officio:  when  granted 
on  requeft  of  another,  he  that  demands  it  is  to 
make  oath  of  blows  given,  or  that  he  goes  in 
fear  of  his  life,  or  fome  bodily  harm,  tec.  And 
perfons  doing  any  thing  tending  to  the  breach  of 
the  peace,  by  affrays,  aflaults,  fighting  or  quar- 
relling, barretors,  rioters,  (Ac.  may  be  required 
to  enter  into  recognizances  with  fureties  to  keep 
the  peace,  and  be  of  the  good  behaviour;  fo 
perfons  of  ill  fame  and  fulpefted  to  break  the 
peace,  and  who  live  a fcandalous  life,  by  fre- 
quenting gaming-houfes,  (Ac.  Night-walkers, 
common  drunkards,  common  whores,  cheats, 
thofe  that  live  idly,  (Ac.  But  mifbehaviours  muft 
\ , ' relate 
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relate  to  the  publick  peace;  and  abufive  lan- 
guage, as  calling  one  rogue,  rafeal,  lyar,  &c. 
are  not  breaches  of  it.  Halt.  263,  268,  292. 
4 Injt.  1 S 1. 

If  one  makes  an  affault  upon  a juftice,  he  may 
apprehend  the  offender,  and  fend  him  to  a gaol 
till  he  finds  fureties  for  the  peace:  and  where  a 
man  abufeth  a juftice  by  words  before  his  face 
or  behind  his  back,  in  relation  to  his  office,  he 
may  be  bound  to  the  good  behaviour ; and  if  the 
, juftice  of  peace  be  abufed  in  the  execution  of 
his  office,  the  offender  may  be  indi&ed  and  fined. 
To  fay  of  a juftice  of  peace,  he  doth  not  under- 
ftand  law,  &c.  is  indi&able;  and  contempts 
againft  juftices  are  punifhable  by  indi&ment  and 
fine  at  the  feffions.  Cromp.  149.  4 Rep.  16. 
3 Mod.  139. 

Juftices  have  power  to  grant  warrants  to  bring 

Eerfons  before  them;  for  arrefting  and  appre- 
ending  criminals ; levying  penalties  on  offend- 
ers againft  ftatutes ; and  making  commitments. 
And  if  complaint  and  oath  be  made  by  a 
perfon  of  goods  ftolen,  and  that  he  fufpefts  they 
are  in  fuch  a houfe,  and  fhews  the  caufe  of  his 
fufpicion;  the  juftice  of  peace  may  grant  his  war- 
rant to  a conftable,  tec.  to  fearch  in*  the  place 
lufpe&ed,  and  to  attach  the  goods  and  party  in 
whofe  cullody  they  are  found,  and  bring  them 
before  him  or  fome  other  juftice  to  give  an  ac- 
count how  he  came  by  them,  and  further  to 
abide  fuch  order  as  to  law  appertains : but  a ge- 
neral warrant  to  fearch  all  places,  is  not  fafe  or 
ftriftly  lawful.  2 Hale's  Hijl.  P.  C.  1 1 3,  114. 

A juftice  may  make  a warrant  to  bring  a per- 
fon before  him  only,  and  it  will  be  good;  though 
it  is  ufual  to  bring  offenders  before  him,  or  any 
Other  juftice  of  the  county,  &V.  If  a juftice 

grants 
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grants  any  warrant  beyond  his  authority,  the  o£- 
ficer  muft  obey  ; but  not  it'  it  be  where  the  juf- 
tice  hath  no  authority  ; juftices  may  not  inter- 
meddle with  property ; if  they  do,  it  is  action- 
able. But  juftices  of  peace  may  make  and  per- 
fuade  an  agreement  in  peuyquarrels  and  breaches 
of  the  peace,  where  the  king  is  not  intitled  to  a 
fine:  though  they  may  not  compound  offences^ 
or  take  money  for  making  agreements.  5 Reg. 
60.  Noy  103.  3 Salk.  217. 

Juftices  (hall  not  be  regularly  punifhed  for  any 
thing  done  by  them  in  ftffions  as  judges : and 
if  a juftice  of  peace  be  fued  for  any  thing  done 
in  his  office,  he  may  plead  the  general  iffue,  and 
give  the  fpecial  matter  in  evidence ; and  if  a 
verdift  goes  for  him,  or  the  plaintiff  be  nonfuic, 
he  (hall  have  double  cofts.  Though  juftices  of 
peace  may  be  indiCted  for  taking  money,  or  any 
corrupt  practice:  and  if  a juftice  of . peace  is 
gudty  of  any  mildemcanor  in  his  office,  inform- 
ation Iks  againft  him  in  B.  R.  where  he  (hall  be 
punifhed  by  fine  and  impofonmem.  Allo-Jur 
contempt  of  laws,  (sc.  Attachment  may  be  ha^t 
againft  juftices  of  peace  out  of  the  King’s  Bench, 
on  motion  of  the  attorney-general,  (Sc.  Slat. 
21  Jac.  cl  12.  Keb.  727.  Sid.  192.  24  Get.  2. 

£■  44-  . •*; 

The  particulafpower  of  juftices  by  the  ftatutes 
relates  to  alehoules,  apprentices,  artificers,  badg- 
ers, bail,  bakers,  bankrupts,  baftards,  behaviour, 
brewers,  bricks,  and  tiles,  bridges,  buggery, 
burglary,  burials,  burning  of  houfes,  butchers, 
ealheo,  candles,  carriers,  certiorari* jt,  church 
and  church-wardens,  clipping  and  coining,  clo- 
thiers, coals,  coffee,  conftables,  conventicles, 
corn,  cottages,  county-court,  curriers,  cuftoms, 
deer-ftealers,  diffenters,  diftillers,  drunkennefs, 

dyers, 


Digitized  by  Google 


©f  tfje  Stfftiy  ana  (jte  429 

dyers,  cxcife,  falfe  tokens,  felony,  fifh,  forcible 
entry,  foreftallcrs,  fuel,  game  and  gaming, 
gaols,  goldfmiths,  gunpowder,  hackney  coaches, 
hawkers  and  pedlars,  hay,  hedge- breakers,  high- 
ways, hops,  horl'c- dealing,  houfes  of  correc- 
tion, hue  and  cry,  informers,  juries,  labourers, 
leather,  lights,  Lord’s  day,  lorreries,  malt,  non- 
conformifts,  oaths,  papills,  parliament,  petjury, 
pewier,  plague,  poor,  pod-letters,  purveyance, 
quakers,  rapes,  recognizances,  recufance,  reli- 
gion, riots,  robbery,  Sacrament,  fait,  fcaven- 
gers,  fchoolmaders,  feamen,  lervant,  fewer s, 

(hips,  (hoemakers,  filkthrowers,  foldiers,  fquibs, 
damp  duty,  Swearing,  taxes,  taylors,  tithes,  to- 
bacco, treafon,  trophy  money,  vagrants,  vic- 
tuallers, wages,  warrants,  watch,  wate-men, 
weights  and  meafures,  windows,  wine,  wood- 
dealers,  wool,  wiecks,  &c.  See  Burn's  Juf- 
tict. 

And  there  are  judices  of  peace  within  Tiber- 
■ ties,  who  are  fuch  in  Cities,  and  other  Corporate 
‘Towns,  as  the  others  are  for  the  county;  and 
their  authority  is  all  one  within  their  feveral  ter- 
ritories and  precirrCts,  having  befides,  the  adile 
of  ale  and  beer,  wood,  vi&uals,  &c.  2 7 H.  8. 

£•  25* 

But  the  king,  notwithftanding  his  charter  to 
the  mayor  and  others  to  be  judices  of  peace  with- 
in a city,  may  grant  a commiffron  of  the  peace 
efpecially  in  that  city  or  county',  to  have  juris- 
diction with  the  judices  by  charter : and  if  all 
the  judices  of  a corporation  are  concerned  in  a 
force,  and  will  not  inquire  thereof,  the  next  jus- 
tices of  the  county  Shall  do  it;  for  the  denying 
it,  is  a forfeiture  of  their  exemption  from  the 
county,  2 Halt's  Hijl.  P.  C.  4 7.  6 Mod.  1 64. 
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"If  a juftice  dwell  in  any  city,  which  is  a county 
of  itfelf  within  the  county  at  large,  he  may  grant 
warrants,  £s?r.  at  his  dwelling-houfe,  though  out 
of  his  county  for  which  he  is  a jufticc.  The 
judgments  of  juftices  of  peace  in  their  feffions, 
ftiall  not  be  removed  into  B.  R.  without  enter- 
ing into  recognizance  of  50 1.  to  profecute  with 
effeCt,  and  pay  cofts  if  affirmed.  9 Geo.  e.  7. 
5 Geo.  2.  c.  19. 

The  oath  of  a jujlicc  of  peace. 

YOU  fhall  fwear,  That  in  the  office  of  a 
juftice  of  peace,  in  and  for  the  county 
* of,  &c.  in  all  and  every  the  articles  in  his 
‘ majefty’s  commiffion, enjoined  and  to  you  di- 
4 refted,  you  will  do  equal  right  to  the  rich  and 
* poor,  according  to  your  knowledge,  and  the 
* laws  and  flatutes  of  this  realm  •,  you  fhall  not 
* be  counfel  to  any  perfon,  in  any  quarrel  de- 
4 pending  before  you ; you  fhall  hold  your  fef- 
4 fions  according  to  the  directions  of  the  ttatutes 
4 in  that  cafe  made j and  you  (hall  caufe  to  be 
* entered  the  ifiues,  fines  and  amercements  that 
4 fhall  happen  to  be  made,  and  all  forfeitures,. 
4 without  any  concealment,  and  fend  an  account 
* of  them  to  the  king’s  exchequer  ■,  you  fhall  not 
4 fpare  any  one  for  gift  or  other  caufe,  nor  take 
4 any  thing  for  doing  the  bufinefs  of  your  of- 
4 fice,  but  the  fees  and  allowances  accuftomed, 

4 and  fixt  by  acts  of  parliameat,  fcfr.  and  in  ajl 
4 things  you  fhall  well  and  truly  do  and  execute 
4 the  office  of  a juftice  of  peace.’ 

r So  help  you  God. 

5.  A con- 
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5.  A conftable  is  an  officer  over  a hundred  or 
in  a parifh,  for  prefe,  vation  of  the  peace  ; there 
being  two  forts  of  thefe  officers,  high  confta- 
bles,  and  petty  conftabies. 

T he  ftatutc  of  H'incbefler,  13  Ed.  1.  c.  6.  ap- 
points for  confervation  of  the  peace,  two  con- 
ftabies in  every  hundred,  called  high  conftabies; 
and  continuance  of  time,  and  increaie  of  people 
and  offences,  hath  under  thefe  made  others  ne- 
cefiary  in  every  town,  called  petty  conftabies ; 
which  arc  of  like  nature,  but  of  inferior  autho- 
rity to  the  others,  and  are  as  it  weie  aftiftants  to 
them  : alfo  there  are  other  officers  in  towns  and 
parifhes,  as  headboroughs,  tithingmen,  fcrV.  and 
where  there  is  no  conllable,  their  duty  is  the 
fame;  but  they  feem  generally  to  be  for  particu- 
lar boroughs,  tithings  and  villages.  Dalt.  3. 

It  is  faid,  conftabies  weie  conl'ervatots  of  the 
peace  before  juftices  of  peace  were  made;  but 
forr.e  of  our  law  books  mention  that  conftabies 
were  only  fubordinate  officers  to  the  confervators 
of  the  peace,  as  they  ate  now  to  thejuftices.  In 
places  where  headboroughs  are  appointed,  they 
are  a kind  of  conftabies,  though  conftabies  are 
the  principal  officers;  and  there  are  fome  things 
which  a conftable  has  power  to  do,  that  head- 
boroughs and  tithingmen  cannot  intermeddle 
with : indeed  in  the  abfence  of  the  conftable, 
they  are  chiefly  to  attend  the  fervice  of  the  of- 
fice ; and  in  a town  or  parifh,  having  no  other 
parifh  officer,  the  tithingman,  &V.  is  in  effect 
the  conftable  of  the  place.  Dalt.  3.  Owen  105. 

Anciently  high  and  petty  conftabies  were  ap- 
pO  n.td  by  the  ffieriff  in  his  tourn,  and  fworn 
there,  as  well  as  in  the  leet : a conftable  of  com- 
mon right  is  to  be  chofen  by  the  jury  in  the 

court- 
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court- leet;  and  if  he  be  prefent,  and  refufe  to 
~be  fworn  in  his  office,  the  fteward  may  fine  him : 
if  he  is  abfent  when  elected,  he  fhall  be  fworn 
before  juftices  of  peace;  and  then  if  fuch  con- 
fiable  refufe  to  be  fworn,  and  to  take  upon  him 
the  office,  the  homage  muft  prefent  his  refufal 
at  the  next  court,  and  there  he  fhall  be  amerced. 
.At  the  court-leet  a high  conftable  may  be  chof- 
en  by  the  fteward,  on  prefentment  of  the  jury, 
where cuftom  warrants  it:  but  where  fuch  courts 
are  not  kept,  or  there  is  a negleft  in  chufing  him, 
the  juftices  at  their  quarter- fcffions  may  chute 
and  fwear  a high  conftable:  and  he  may  be 
fworn  out  of  fcffions,  by  warrant  from  thence, 
Salk.  175. 

If  conftables,  headboroughs,  (Sc.  die,  or  go 
out  of  the  parifh,  or  in  cafe  of  refufal  to  ferve 
the  office,  two  juftices  of  peace  are  to  fwear  new 
ones,  ’till  the  lord  of  the  manor  hold  a court- 
leet,  or  until  the  next  quarter-feffions,  and  then 
' the  fteward  or  juftices  may  either  approve  of 
them,  or  appoint  others  to  continue  in  for  one 
year;  and  if  any  of  them  continue  above  a year, 
the  juftices  of  peace  may  difeharge  them,  and  put 
in  others  -until  the  lord  of  the  manor  holds  a 
court.  Slot.  13  (S  14  Car.  2.  t.  12. 

All  conftables  are  appointed  yearly : the  high 
conftables  are  now  generally  ehofen  and  fworn  by 
the  juftices  at  their  feffionS ; and  petty  confta- 
bles and  tithingmen,  in  each  town,  pafilh  at 
vill,  and  choice  of  them  properly  belongs  to  the 
court-leet;  but  they  may  be  defied  by  the  pa- 
rifhioners,  and  fworn  by  a jtrftice,  (Sc.  who  on 
juft  caufe  may  remove  them.  A village  having 
no  conftable,  the  juftices  of  peace,  by  order  of 
fcffions,  appointed  one  to  ferve  there ; for  juf- 

tiecs 
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ftices  have  always  exercifcd  a power  of  appear- 
ing conftables  : and  they  are  officers  to  the  juf- 
tices  of  peace,  as  the  ffieriff  is  to  the  court  of 
King’s  Bench.  4 Inft.  267.  Salk.  175,  176. 

The  perfons  elefled  to  this  office  ought  to  be 
men  of  honefty,  knowledge  and  ability  ; not 
infants,  lunaticks,  &V.  and  they  are  to  be  men 
of  fubftance,  and  not  of  the  meaner  fort,  alfo 
fliall  be  refident  where  choftn;  and  if  they  be 
not  thus  qualified,  upon  complaint,  two  jultices 
may  appoint  other  perfons.  But  phyficians,  apo- 
thecaries, £sV.  are  excufed  by  ftatute  from  bear- 
ing the  office  of  conftable,  or  other  parifh  of- 
fices i and  juftices  of  peace,  attornies  and  offi- 
cers of  the  courts  at  IPeJlminfter , barrifters  at 
law,  (sc.  are  privileged  from  ferving  this  office ; 
and  poor,  old,  fick  and  decrepit  perfons,  are  ex- 
empted from  it.  8 Rep.  4'!.  5 Mod.  96.  2 

Hawk.  P.  C.  63. 

A conftable  may  make  a deputy ; but  the 
conftable  is  anfwerable  for  him,  and  the  deputy 
muft  be  fworn : and  conftables  may  appoint  a 
deputy,  or  perfon  to  execute  a warrant,  when 
by  realon  of  ficknefs,  £s?r.  they  cannot  do  it 
themfelves.  Difienters  chofen  to  the  office  of  a 
conftable,  &c.  fcrupling  to  take  the  oaths,  are 
to  make  deputies  for  the  execution  of  the  office, 
who  fliall  comply  with  the  law  in  this  behalf: 
and  a woman  made  conftable,  by  virtue  of  a 
cuftom,  that  the  inhabitants  of  a town  fliall 
ferve  by  turns,  on  account  of  their  eftates  or 
houfes,  may  hire  one  to  execute  the  office  for 
her,  and  the  cuftom  is  good.  Sid.  355.  2 

Hawk.  63.  i fP.(sd  M.  c.i  8. 

The  office  of  High  Conftable  confifts  in  thefe 
things : he  hath  the  direftion  of  the  petty  con- 
F f ftables. 
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ftables,  hcadboroughs  and  tithingtnen  within  his 
hundred.  In  general,  his  duty  is  to  keep  the 
peace,  and  apprehend  felons,  rioters,  &c.  He  is 
to  make  hue  and  cry  after  felons,  and  take  care 
that  the  watch  be  duly  kept  in  his  hundred  ; 
and  that  the  ftatutes  for  punifhing  rogues  and 
vagrants  be  putin  execution.  He  ought  to  pre- 
fent  unlawful  gaming,  tippling  and  drunken- 
nefs,  bloodfhed,  affrays,  (tic.  He  is  to  execute 
warrants  and  precepts  directed  to  him  by  juflices 
of  the  peace  ; and  make  returns  to  the  feffions 
of  the  juflices  to  all  the  articles  contained  in  his 
oath,  or  that  concern  his  office : and  he  is  to 
iffue  his  precept  to  the  petty  conftables,  to  make 
prefentments  of  offences,  and  caufe  them  to 
make  their  returns-,  alfo  to  prepare  lifts  of  ju- 
rors, levy  gaol-money,  (tic.  Balt.  c.  28. 

He  fhall  return  all  vi&uallers  and  alehoufe- 
keepers  that  are  unlicenfed  ; and  fuch  perfons  as 
entertain  inmates  in  houfes,  who  are  likely  to  be 
chargeable  to  parifhes : he  muft  prefent  the  de-  « 
faults  of  petty  conftables,  headboroughs,  (tic. 
that  negledt  to  apprehend  rogues,  vagrants  and 
idle  perfons,  whores,  night-walkers,  mothers  of 
baftard  children  like  to  be  a charge  to  their  pa- 
rifhes, (tic.  And  alfo  all  defedts  of  highways 
and  bridges,  and  the  names  of  thofq  who  ought 
to  repair  them ; fcavengers  that  negledt  their 
duty ; and  all  common  nufances  in  ftreets  and 
highways ; bakers  who  fell  their  bread  upder 
weight ; brewers  felling  beer  to  unlicenfed  ale- 
houfes  or  vidtualling-houfes ; foreftallers  of  mar- 
kets, ingrofiers  and  regrators,  (tic.  At  every 
quarter-feffions  high  conftables  are  to  pay  to  the 
colledtors  appointed,  and  the  treafurer  of  the 
county,  all  fuch  money  as  hath  been  levied  and 
received  by  them  of  the  churchwarden^  of  pa- 
rifhes 
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rifties  for  the  relief  of  the  poor  in  prifons  and 
hofpitals,  &c.  Dalt.  28.  Lamb.  125.  Slat.  43 
E!iz.  c.  2. 

By  an  old  ftatute,  the  high  con  (table  may 
determine  complaints  of  clothiers  and  their  fpin- 
ners,  and  other  labourers  relating  to  not  paying 
wages  in  ready  money,  &c.  which  is  liable  to  a 
forfeiture  of  three  times  the  value  of  the  wages ; 
and  he  may  enter  into  any  place  to  fearch  for 
tenters  and  ropes,  E?c.  for  ftretching  of  cloth  ; 
and  if  he  finds  any,  he  may  feize  and  deface  them, 
&V.  And  perfons  refilling  the  conftable,  to 
forfeit  10/.  Slat.  4 Ed.  4.  c.  9.  39  Eliz. 

c.  20. 

The  duty  and  office  of  Petty  Conflables , in  their 
feveral  towns,  parifhes,  &V.  is  generally  much 
the  fame  as  the  high  conftable’s  in  his  hundred  : 
thefe  officers  are  to  keep  the  peace;  and  as  con- 
fervators  thereof,  they  may  command  affrayers 
to  depart,  i3c.  and  not  ceafing,  but  making  re- 
fntance  may  putthem  in  the  (locks, ’till  they  can 
carry  them  before  feme  juftice,  or  to  the  gaol  ; 
and  may  break  into  a houfe  to  fee  the  peace  kept; 
make  frefti  purfuit  into  another  county,  &c. 
They  may  command  all  perfons  to  affill  them, 
to  prevent  a breach  of  the  peace;  juftify  beat- 
ing anocher,  if  afiaulted ; and  if  they  happen  to 
be  killed  doing  their  duty,  it  will  be  taken  to 
be  premeditated  murder : they  may  without 
any  warrant  from  a juftice  of  peace,  take  into 
cuftody  any  perfons  whom  they  fee  committing 
a felony,  or  breach  of  the  peace  ; though  if  it  be 
out  of  their  fight,  as  .where  a perfon  is  feized  by 
another,  they  may  not  do  it  without  a juf- 
tice’s  warrant.  And  a conftable  cannot  detain 
a man  at  his  pleafure,  but  only  (lay  him  to  bring 
him  before  a juftice,  to  be  examined  and  com- 
F f 2 mitted 
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mitttd,  &V.  Dait.c.  r,  8.  Lamb,  126,  141. 
IL  P.  C.  1 35.  8 Leon.  307. 

If  any  offence  be  done,  for  which  the  conda- 
blc  may  arred  without  warrant,  he  may  convey 
the  offender  to  the  fheriff  or  gaoler  of  the  county  ; 
and  a condable  by  his  original  authority,  for 
breach  of  the  peace,  and  fome  mifdemeanors 
that  are  not  felony,  may  imprifon  a man.  But 
’tis  fa  fed  and  beff,  to  bring  offenders  to  ajudice, 
who,  as  the  caufe  fhall  require,  will  either  bail 
or  commit  them  to  prifon.  Condables  may  not 
lawfully  take  up  night-walkers,  on  bare  fufpi- 
cion  only  of  their  being  of  ill  fame ; if  they  are 
not  found  breaking  the  peace,  or  doing  lorre 
unlawful  adt, '£f ic,  And  in  London  they  ought 
to  be  cautious,  what  peribns  they  fend  to  the 
compter,  taken  up  at  night,  for  fear  of  actions 
for  falfe  imprilonment.  2 Hale's  Hijl.  PL  C. 
88,  89,  9c. 

One  part  of  the  office  of  condables  is  attend- 
ance upon  judices  of  affize,  judices  of  peace  at 
their  general  and  fpecial  leffions,  and  other  meet- 
ings, to  execute  warrants,  and  prefent  offences 
upon  oath  ; and  they  mud  attend  at  courts- leet, 
and  on  coroners,  for  executing  warrants,  Isc. 
Petty  condables  are  to  execute  the  warrants  of 
judices,  and  notdifpute  it  where  the  jullice  hath 
jurifdidtion  and  the  warrant  is  lawful : and  being 
l'worn  officers,  they  need  not  fliew  their  warrants 
when  they  come  to  arred  any  one.  But  if  the 
judice’s  warrant  doth  not  fet  forth  the  fpecial 
matter  therein,  it  is  unlawful ; and  if  a judice 
of  peace  fends  a warrant  to  a condable  to  take 
up  one  for  dander,  &V.  the  judice  having  noju- 
rildi&ion  in  fuch  cafes,  the  condable  ought  not 
to  execute  it ; if  he  does,  he  is  liable  to  an  attion 
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of  faiie  imprifonment.  to  Rep.  6y.  i Inft. 
29 7.  2 Dativ.  Abr.  148. 

As  the  conftable  is  the  proper  officer  to  a ju- 
ftiee  of  peace,  and  bound  to  execute  his  lawful 
warrant ; if  a warrant  be  directed  to  any  con- 
ftable by  name,  commanding  him  to  execute  the 
fame,  though  he  is  not^mpellable  to  go  out  of 
his  own  parifh,  yet  he  may  if  he  will,  and  exe- 
cute it  in  any  piace  in  the  county,  and  fnall  be 
juftified  by  the  warrant  for  his  fo  doing  •,  but  if 
the  warrant  is  dire&ed  to  all  conftables,  £;V.  ge- 
nerally, no  conftab'e  can  make  execution  of  it 
out  of  his  precinft.  Salk.  17  5? 

By  warrant  from  a juftice,  a conftable  (hall  fell 
the  goods  of  an  offender  apprehended  to  dil- 
charge  the  expence  or  carrying  him  to  gaol : if 
he  hath  no  goods,  then  the  town  where  he  was 
taken,  mull  be  at  the  expence,  and  the  confta- 
ble, with  three  or  four  of  the  principal  inhabit- 
ants, may  impofe  a tax  on  every  inhabitant,  (sfc. 
which  being  allowed  by  a juftice  of  peace,  the 
contiable  by  his  warrant  may  levy  ic : an. I if  the 
inhabitants  refufe  to  nuke  a Rale,  two  juft  ices 
may  by  .their  warrant  compel  them  to  it.  Slat. 
3 Jac.  c.  10. 

Conftables,  headboroughs,  £s?f.  having  laid  out 
money  in  their  offices,  they  and  the  inhabitants 
may  tax  all  perfons  chargeable  by  the  43  Eliz. 
c.  2.  concerning  the  poor,  as  every  occupier  6f 
land,  which  rate  being  confirmed  by  two 
juftices,  the  conftables  may  levy  it  by  diftrefs 
and  lale  of  goods,  &c.  Conftables  lued  may  plead 
the  general  iflue,  and  give  the  fpecial  matter  in 
evidence,  for  any  thing  done  in  their  offices. 
And  if  a conftable  dotli  not  his  duty,  he  may 
be  indided  and  fined  by  the  juftice  of  peace. 
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21  f*  !2*  *3  & *4  Gw*  2.  C.  12.  24 

Gc/7.  2.  f.  44. 

And  the  duty  of  conftables  under  particular 
heads,  extends  to  affrays,  alehoufes,  arms,  ar- 
refis,  artificers,  bake  s,  baftardy,  bawdy-houfes, 
bridges,  butter,  buttons,  carriages,  cattle,  clo- 
thiers,' coals,  conventions,  cuftoms,  dear-fteal- 
ing,  dtferters,  diftillers,  diftrefs,  drunkennefs, 
dyers,  efcapes,  excife,  felons,  fifb,  forcible 
entry,  foreliallers,  game,  gaming,  gaol  and 
gaolers,  gunpowder,  hawkers,  hay-market, 
hedge-breakers,  highways,  horfes,  hue  and  cry, 
inns,  juries,  labourers,  land-tax,  malfters,  mea- 
furers,  militia,  night-walkers,  orchards  robbed, 
phyficians,  plague,  popiffi  recufants,  poft-let- 
ters,  prefentments,  prifons,  prifoners,  riots, 
rogues,  robbery,  fabbath,  fervants,  ffioeinakers, 
foldiers,  fwearing,  taylors,  tithes,  tobacco,  va- 
grants, watch,  warrants,  weights,  wreck,  tBc. 

Under  all  which  heads  above,  the  conftable’s 
, bufinefs  is  chiefly  in  ferving  warrants,  making 
commitments,  and  levying  penalties,  &c.  by 
order  of  jultices. 

There  is  a long  form  of  a conftable’s  .oath  in 
Dalton,  which  is  adopted  by  Mr.  Barlow , ex- 
prefling his  duty  in  many  inftances  ; but  as  that 
form  neverthelefs  doth  not  contain  the  hun- 
dredth part  of  the  conftable’s  duty,  nor  indeed  the 
mod:  material  inftances  thereof,  it  may  be  more 
eligible  (as  no  particular  form  is  directed  by  any 
ftatutc)  to  fwear  him  to  the  due  execution  of  his 
office  in  general,  than  to  defeend  to  thofe  par- 
ticulars; left  by  mentioning  fome  parts  of  his 
.duty,  and  not  others,  he  may  be  induced  to  think, 
that  thofe  others  are  not  io  needfary.  Burn's 
"Juft.  qto.  256  .pi.  It. 
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Conjlables  Oath. 

* '\T  O U ffiall  well  and  truly  ferve  our  fov<v 
‘ j[  reign  lord  the  king,  (and  the  lord  of  this 

* leet,  if  fworn  in  a coust-leet)  in  the  office  of 

* conftable,  for  the  townffiip  of  for 

* the  year  enfuing  (or,  until  you  (hall  be  law- 
‘ fully  difeharged  therefrom  •,  or,  until  another 

* (hall  be  fworn  in  your  place.)  You  (hall  well 

* and  truly  do  and  execute  all  things  belonging 
‘ to  the  (aid  office,  according  to  the  belt  of 
‘ your  {kill  and  knowledge.’ 

So  help  you  God.  Burn  260. 


The  ancient  oath  of  a petty  conftable,  &c. 

* '\T  O U ffiall  (wear,  that  you  will  well  and 

* JL  truly  execute  the  office  of  a petty  con- 

* ftable,  (tithingman  or  headborough)  of  and 
‘ for  the  parilh  of,  &c.  His  Majefty’s  peace  you 
1 ffiall  keep,  and  fee  it  kept  by  others,  as  much 

* as  in  you  lieth ; in  the  prefence  of  the  high 

* conftable,  you  ffiall  be  aiding  and  affifting  to 

* him ; and  in  his  abfence  you  ffiall  exercife 

* his  office,  according  to  your  power  and  know- 

* ledge,  ’till  another  be  chofen  in  your  place,  or 

* you  be  legally  difeharged.’ 
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AN  offence  is  a crime  or  fault  laid  to  a 
man’s  charge,  which  may  affeft  the 
life,  fortune  or  poffeffions  of  another ; 
or  it  is  an  aft  committed  againft  a law,  and 
punilhable  by  it:  and  offences  are  various  and 
many ; but  the  moft  common  and  publick  ones 
are  thefe, 

i.  High  treafon.'l  f 6.  Robbery. 

2.  Petit  treafon.  | • y.  Rape. 

3.  Murder.  r’Cl'lntCJf.  ^ 8.  Sodomy. 

4.  Felony.  * ! 9.  Forgery. 

5.  Burglary.  j pio.  Perjury,  &V. 

T renfon  is  defined  to  be  an  offence  committed 
againft  the  fecurity  of  the  king  and  kingdom  : 
ac  common  law  there  were  different  opinions 
concerning  high  treafon,  and  before  the  ftatute 
25  Ed.  3.  it  was  a very  uncertain  crime;  for  the 
killing  of  the  king’s  brother,  or  even  his  mef- 
fenger,  was  taken  to  be  included  in  it  ; fo  when  * 

afts  tending  to  diminifh  the  dignity  of  the  crown, 
and  where  a man  grew  popular,  this  was  conftru- 
ed  to  be  incroaching  royal  power,  and  held  to  be 
treafon:  but  fince  the  making  that  aft  there 
can  be  no  conftruftive  treafon.  Hawk.  FI.  Cr. 

34. 

The 
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The  treafons  by  the  above-mentioned  ftatute 
I Ihall  divide  into, 

1.  High  treafon  againft  the  king  and  queen’s 
perion,  is'e.  and  the  crown.  See  Foji.  Cr. 
Law  193. 

2.  Treafon  in  levying  war  againft  the  king  in 
his  realm.  Id.  208. 

3.  By  adhering  to  the  king’s  enemies,  with- 
in the  realm,  or  aiding  them  elfewhere. 

4.  In  violating  or  deflowering  the  queen,  or 
the  king’s  eldeft  daughter. 

5.  By  counterfeiting  the  king’s  great  or  privy 
leal,  or  his  money. 

1.  By  the  ftatute  25  Ed.  3.  ft.  5.  c.  2.  To 
compafs  or  imagine  the  death  of  the  king,  queen, 
or  their  eldeft  fon  and  heir,  is  high  treafon: 
though  it  muft  be  manifefted  by  fome  overt  ad; 
as  by  providing  arms  to  do  it,  confulting  to  levy 
war  againft  him,  writing  letters  to  excite  others 
to  join  therein,  aflemblmg  perfons  in  order  to 
imprifon  or  depofe  the  king,  or  to  get  him  into 
their  power,  &c.  thefe  ads  are  fufficicnt  to  prove 
that  onecompafied  or  imagined  the  death  of  the 
king,  and  to  make  a man  guilty  of  high  treafon. 
3 lnjl.  6,  12. 

It  was  formerly  held  that  compaffing  by  bare 
words,  is  not  an  overt-adl  to  make  this  crime 
treafon  ; but  it  hath  been  adjudged,  that  words 
are  an  overt  ad : fuch  deliberate  words  as  ihew 
a dired  purpofe  againft  the  king’s  life,  will 
amount  to  an  overt  ad  of  compafling  or  imagin- 
ing the  king’s  death  ; for  as  the  compaffing  or 
imagining  the  death  of  the  king  is  the  treaion, 
words  are  the  moft  natural  way  of  exprtffing 
the  imagination  of  the  heart,  and  may  be  geed 
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evidence  of  it:  and  any  external  aft,  which  may 
be  a manifeftation  of  fuch  imagination,  is  an 
overt-aft.  But  if  words  are  fet  down  in  writing, 
and  kept  privately  in  a man’s  clofet,  they  are  no 
overt-aft  of  treafon,  except  the  words  are  pub- 
lifhed.  Cro.  Car.  242.  Hawk.  P.  C.  40,  41. 
Kel.  20. 

Words  of  perfuafion  to  kill  the  king,  are  overt- 
afts  of  compafling  his  death ; and  it  is  held,  that 
he  who  intendeth  by  force  to  prefcribe  laws  to 
the  king,  and  to  reftrain  him  of  his  power,  doth 
intend  to  deprive  him  of  his  crown  and  life ; that 
if  a man  be  ignorant  of  the  intention  of  thofe 
who  take  up  arms  againft  the  king,  if  he  joins 
in  any  aftion  with  them,  he  is  guilty  of  treafon  : 
and  that  the  law  judges  every  rebellion  to  be  a 
plot  againft  the  king’s  life,  and  adepoftng  him; 
» becaufe  a rebel  would  not  fuffer  that  king  to 
reign  and  live,  who  will  punifh  him  for  rebel- 
lion. Moor  620. 

Under  the  head  of  compafling  and  imagining 
the  king’s  death,  intention  of  treafon  proved  by 
circumftances  is  punifhed  as  high  treafon ; and 
. tnen’s  aftions  are  governed  by  their  intentions, 

ts’c.  5 Mod.  206. 

2.  To  levy  war  againft  the  king  in  his  realm 
is  high  treafon,  by  the  ftatute  of  Ed.  III.  and 
was  fo  at  common  law.  But,  as,  in  cafes  of 
treafon,  there  muft  be  an  overt-aft  *,  a confpi- 
racy  or  compafling  to  levy  war  is  no  overt-aft, 
unlefs  a war  is  aftually  levied ; though  if  a war 
be  levied,  then  the  confpirators  are  all  traitors, 
although  they  are  not  in  arms:  and  a confpiracy 
to  levy  war,  will  be  evidence  of  an  overt-aft  for 
compafling  the  king’s  death  ; but  if  the  charge 
in  an  indiftment  be  for  levying  war  only,  it 
muft  be  proved  that  a war  was  levied,  to  bring 
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the  offender  under  this  claufe  of  the  ftatute, 

3 Inji.  8,  9.  H.  P.  C.  14. 

Perfons  raifing  fortes  for  any  publick  end  or 
purpofe,  and  putting  themfelves  in  a pofture  of 
war,  by  chufing  leaders,  and  refilling  conftables, 
or  the  guards,  &c.  is  high  treafon : and  thofe 
who  make  an  infurreftion  in  order  to  redrefs  a 
publick  grievance,  whether  it  be  a real  or  pre- 
tended one,  are  laid  to  levy  war  againft  the  king, 
though  they  have'no  dirett  defign  againft  his  per- 
fon.  Where  great  numbers  by  force  endeavour 
to  remove  certain  perfons  from  the  king,  or  to 
lay  violent  hands  on  a privy  counfellor,  or  re- 
venge themfelves  againft  a magiftrate  for  exe- 
cuting his  office ; or  to  deliver  men  out  of  prifon 
or  reform  religion,  or  the  law,  to  pull  down  all 
bawdy  houies,  or  throw  down  all  inclofures  in 
general,  &c.  thefe  atts  will  be  high  treafon : 
but  where  a number  of  men  rife  to  remove  a 
grievance  to  their  private  intereft  j as  to  pull 
down  a particular  inclolure,  &c.  they  are  only 
rioters.  Sid.  358.  5 Inji . 9.  Kel.  75.  Hawk. 

PL  Cr.  3~. 

If  two  or  more  confpire  to  levy  war,  and  one 
of  them  alone  raifes  forces;  this  (hall  be  adjudg- 
ed treafon  in  all.  And  not  only  fuch  as  diredlly 
rebel  and  take  up  arms  againft  the  king ; but 
alfo  thofe  who.  in  a violent  manner  withftand  his 
lawful  authority,  or  attempt  a reformation  of 
his  government,  do  levy  war  againft  him : and 
therefore  to  hold  a fort  or  caftle  againft  the 
king’s  forces-,  to  keep  together  armed  men  in 
great  numbers,  againft  the  king’s  exprels  com- 
mands, have  been  hdd  treafon.  Dy.  98.  3 

Inji.  10. 

But 
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Bur,  if  where  a rebellion  is  broke  out,’perforrs 
join  themfelves  to  rebels,  (sc.  for  fear  of  death, 
and  return  the  firfl  opportunity,  they  are  not 
guilty  of  this  offence.  Kel.  76. 

3.  To  adhere  to  the  king’s  enemies  within  his 
realm,  or  give  them  aid  in  the  realm,  or  elfe- 
where,  is  treafon  by  the  ftatute:  here  adherence 
may  be  proved  by  giving  the  king’s  enemies 
comfort  or  relief,  or  being  in  counfel  with  others 
to  levy  any  leditious  wars;  and  the  delivery  or 
furrender  of  the  king’s  caflles  or  forts,  by  the 
captains  thereof,  to  the  king’s  enemy,  within 
the  realm  or  without,  for  reward,  t?c.  is  an  ad- 
hering to  the  king’s  enemies  and  high  treafon  by 
25  Ed.  3. 

It  has  been  adjudged,  that  adhering  to  the 
king’s  enemies  is  an  adhering  againft  him ; and 
this  adhering  to  the  enemies  of  the  king  out  of 
the  realm  will  be  trealbn:  one  who  was  beyond 
fea,  having  folicited  a foreign  prince  to  invade 
the  kingdom,  was  held  guilty  of  high  treafon, 
and  triable  by  the  Stat.  35  H.  8.  c.  2.  But  adher- 
ence out  of  the  realm  muft  be  alledged  in  lome 
place  in  England.  3 Inft.  10.  H.  P.  C.  14. 
Dyer  298. 

Subje&s  of  the  king,  in  open  war,  or  rebel- 
lion, are  not  the  king’s  enemies,  but  traitors ; 
and  if  a fubjeft  join  with  a foreign  enemy,  and 
come  into  England  with  him : if  he  be  taken 
jprifoner,  he  fhall  not  be  ranfomed,  or  proceed- 
ed againlt  as  an  enemy,  but  as  a traitor  to  the 
king:  but  an  enemy  coming  in  open  hoftility 
into  this  kingdom  and  taken,  lhall  be  either  exe- 
cuted by  martial  law,  or  ranfomed;  for  he  can- 
not be  indicted  of  trealbn,  becaule  he  never  was 
within  the  allegiance  of  the  king.  3 Injl.  1 1. 

YV  hen 
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When  one  knows  that  another  hath  commit- 
ted treafon,  and  doth  not  reveal  it  to  the  king, 
or  his  privy  council,  or  fome  magiftrate,  that 
the  offender  may  be  fecured,  &c.  it  is  high  trea- 
fon by  our  ancient  law : but  there  muft  now  be 
an  afient  to  fome  outward  aft,  to  make  conceal- 
ing it  treafon.  3 Inft.  138. 

4.  To  violate  and  deflower  the  king’s  wife,  cr 
eldeft  daughter  unmarried,  or  the  wife  of  the 
king’s  eldeft  ion,  are  treafon  within  the  ftatute 
of  king  Edw.  Ilf.  Alfo  violating  the  queen’s 
perfon,  ftfe.  was  high  treafon  at  common  law, 
becaufe  it  deflroyed  the  certainty  of  the  king’s 
iflue,  and  confequently  railed  contention  about 
the  fucceflion.  H.  P.  C.  16. 

Not  only  violating  the  queen  confort  is  high 
treafon,  but  alfo  her  yielding  and  confenting  10 
it  is  treafon  in  her ; but  this  doth  not  extend  to 
a queen  dowager:  fo  likewife  violating  the  wife 
of  the  prince,  is  treafon  only  during  the  marri- 
age. And  the  eldeft  daughter  of  the  king  is  fuch 
a daughter  as  is  eldeft  not  married  at  the  time  of 
the  violation,  which  will  be  treafon,  although 
there  was  an  elder  daughter  than  her,  who  died 
without  iflue ; for  now  the  elder  alive  has  a right 
to  the  inheritance  of  the  crown,  upon  a failure 
of  iflue  male.  3 Injl.  9. 

The  treafon  againft  the  queen’s  life,  men- 
tioned in  the  ftatute,  muft  be  alfo  during  the 
coverture ; and  it  extendeth  not  to  a dowager 
queen.  Ibid. 

5.  To  counterfeit  the  king’s  great  feal,  privy 
feal,  or  his  money ; or  bring  falfe  money  into 
this  kingdom  counterfeited  like  the  money  of 
England,  to  make  payment  therewith  in  deceit 
of  the  king  and  his  people,  thefe  are  high  trea- 
fon by  the  ftatute  of  Ea.  3. 

As 
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As  to  counterfeiting  the  king’s  feal,  it  was 
treafon  by  the  common  law;  and  the  ftatute 
25  Ed.  3.  mentions  only  the  great  feal  and  privy 
feal ; for  the  counterfeiting  of  the  fign  manual, 
or  privy  fignet,  is  not  treafon  within  that  aft ; 
but  by  1 Q 2 P.  £5?  M.  c.  1 1.  T hole  who  aid 
and  confent  to  the  counterfeiting  of  the  great 
leal,  are  equally  guilty  with  the  actors  •,  but  an 
intent  or  going  about  to  counterfeit  the  great 
feal,  if  it  be  not  actually  done,  is  not  treafon  ; 
there  mult  be  an  aftual  counterfeiting,  and  it  is 
to  be  like  the  king’s  great  leal,  3 InJl.  1 5.  tL 
P.  C.  1 8. 

And  the  fixing  the  great  feal  to  a patent, 
without  warrant,  or  rafing  any  thing  out  of  a 
patent,  and  adding  new  matter  therein ; or  tak- 
ing off  the  wax  imprefied  by  the  great  feal  from 
one  patent,  and  fixing  it  to  another,  are  not 
within  this  law:  but  here,  though  this  be  not  a 
counterfeiting,  if  has  been  adjudged  a mifprifion 
of  treafon  of  the  higheft  degree.  3 hjl.  16. 
Kel.  80. 

At  common  law.  Forging  of  the  king's  money 
was  treafon  •,  as  counterfeiting  it  is  by  the  Stat. 
25  Ed.  3.  And  forging  or  counterfeiting  foreign 
money  made  current  here  by  proclamation,  is 
likewife  high  treafon  by  1 Mar.  fsJJ.  2.  c.  6. 
And  as  thole  perfons  that  coin  money  without 
the  king’s  authority,  are  guilty  of  treafon  j fo 
are  thofe  who  have  authority  to  do  it,  if  they 
make  it  of  greater  alloy,  or  lei's  weight,  than  they 
ought.  In  cafe  of  bringing  counterfeit  money 
into  this  kingdom,  it  muft  be  actually  counter- 
feited, according  to  the  likenefs  of  Englifh  mo- 
ney, and  is  to  be  knowingly  brought  over  from 
fome  foreign  nation,  not  from  any  place  fub- 
4 je& 
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jeft  to  the  crown  of  England , and  muft  be  ut- 
tered in  payment.  3 Injt.  17.  H.  P.  C.  20. 

All  Trials  for  high  treafon  (hall  be  according 
to  the  courfe  of  the  Common  Law,  and  not  other- 
wife  : but  treafons  committed  out  of  the  realm, 
may  be  tried  in  B.  R.  as  if  the  offence  had  been 
done  in  the  county  of  Middlefex ; a'lfo  they  may 
be  inquired  of  and  tried  in  filch  county  as  the 
king  thinks  fit,  &c.  Perfons  indifted  for  trea- 
fon are  to  have  a copy  of  the  indictment  five 
days  before  trial,  to  advife  with  counfel ; and 
{hall  be  admitted  to  make  a full  defence,  by 
counfel,  witneffes,  &c.  and  there  muft  be  two 
lawful  witneffes  to  the  fame  overt-aft,  or  two 
afts  of  the  fame  treafon,  produced  face  to  face, 
to  make  out  the  treafon  againft  them.  Stat.  35 
H.  8.  c.  2.  1 fcf  z ?.  y M f.  10.  7 IV.  3. 

c.  3.  See  Fojt.  Cro.  Law.  221.  touching  this 
aft,  and  Scat.  20  Geo . 2.  c.  30. 

Petit  Treafon  is  where  one  out  of  malice  takes 
away  the  life  of  a fubjcft  to  whom  he  owes  fpe- 
cial  obedience ; and  is  called  petit  treafon,  in 
refpeft  to  high  treafon,  which  is  againft  the 
king : it  may  be  committed  where  a fervant  kills 
his  mafter,  a wife  her  hufband,  or  a fecular  or 
religious  perfon  killeth  his  prelate  or  fuperior. 
And  aiders,  abettors  and  procurers  are  within 
the  aft : but  if  the  killing  is  upon  a fudden  fall- 
ing out,  or  fe  defendendo , c dc.  it  is  not  petit  trea- 
lon.  25  Ed.  3.  ft.  5.  c.  2.  3 In  ft.  20.  H.  P. 
C.  24. 

This  is  a crime  committed  againft  the  head, 
tho*  not  againft  the  fupreme  head  ; and  if  a fer- 
vant kills  his  miftrefs,  or  the  wife  of  his  mafter, 
fhe  is  mafter  within  the  letter  of  the  ftatute,  and 
it  will  be  petit  treafen.  A lervant  intending  to 
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kill  bis  matter,  laid  in  wait  for  that  purpofe 
while  he  was  his  fervant,  but  did  not  do  it  ’till 
he  had  been  a year  out  of  his  fervice  ; it  was  ad- 
judged petit  treafon:  and  if  a fervant  procure 
another  perfbn  to  kill  his  matter,  and  he  kills  him 
in  the  fervant’s  prefence ; this  is  petit  treafon  in  the 
fervant,  and  murder  in  the  other ; but  if  the  fer- 
vant be  abfent,  be  will  be  only  acceflary  to  the 
murder.  3 Inft.  20.  Moor  91.  H.  P.  C.  23. 

If  a wife  and  a ftranger  kill  the  hufband,  it  is 
petit  treafon  in  the  wife,  and  murder  in  the 
fl ranger:  and  where  a wife  and  her  fervant  con- 
fpire  to  kill  the  hufband,  and  the  fervant  alone 
in  the  wife’s  abfence  killeth  him,  it  (hall  be  pe- 
tit treafon  in  both.  If  the  wife  procure  a fer- 
vant to  kill  her  hufband,  both  are  guilty  of  pe- 
tit treafon  •,  and  if  a ftranger  procures  a wife  or 
fervant  to  kill  the  hufband  or  matter,  he  may 
be  indiCted  as  acceflary  to  petit  treafon.  Halt- 
337.  Cramp.  41.  Dyer  128,  332. 

A maid  fervant  and  a ftranger  confpired  to 
rob  the  miftrefs,  and  in  the  night  the  fervant 
opened  the  door,  and  let  in  the  ftranger  into 
the  houfe,  who  killed  her  miftrefs,  (he  lighting 
him  to  her  bed,  but  neither  laying  nor  doing  any 
thing,  only  holding  the  candle ; and  this  was 
held  murder  in  the  ftranger,  and  petit  treafon  in 
the  fervant.  Dyer  128; 

By  our  law  petit  treafon  implies  murder,  and 
is  the  higheft  degree  thereof : and  it  is  faid  that 
in  petit  treafon  two  witnefies  are  required  to  the 
indictment ; but  not  to  the  trial  of  it,  for  it  is 
not  within  the  ftatute  7 W.  3.  c.  3.  2 Hawk. 

VI.  Cr.  258. 

Murder  is  a wilful  and  felonious  killing  of  a 
man  upon  malice  forethought  j fo  as  the  party 
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bounded  or  hurt  die  within  a year  and  a da/: 
and  if  one  dies  in  that  time,  through  diforderly 
living,  it  ihall  be  no  excufe,  the  wounds  will  be 
judged  the  principal  caul'e  of  his  death.  3 Inft. 
53.  H.  P.  C.  55r 

There  are  many  ways  of  committing  this  crime 
of  murder;  as  by  weapon;  poifon,  crulhing, 
bruifing,  finothering,  ftrangling,  ftarving,  &c. 
which  I {hall  here  treat  of  under, 

1.  Murder  done  out  of  malice  prepenfed. 

Foji.  Cr.  Law  307. 

2.  Manflaughter  or  killing  without  malice. 

See  ib.  290. 

3.  Homicide  or  killing  juftifiable  and  ex- 

cufable. 

t.  In  murder  ’cis  malice  makes  the  crime; 
which  is  either  exprel's,  where  it  may  be  evi- 
dently proved  there  was  former  ill-will,  and  the 
killing  is  with  a l'edate  mind,  and  formed  defign 
of  doing  it;  or  it  is  implied  by  law,  when  one 
kills  another  fuddenly,  having  nothing  to  defend 
himfelf,  as  going  over  a ftile,  and  the  like.  He 
who  doth  a cruel  and  voluntary  a&,  whereby 
death  enfues,  doth  it  of  malice  prepenled  and 
forethought,  in  the  efteem  of  the  law : and  if  a 
perfon  in  cool  blood  malicioufly  and  deliberately 
bears  another  in  lucha  manner,  beyond  any  ap- 
parent intent  of  chatlifemenc,  that  he  dieth ; ie 
is  murder  by  exprefs  malice.  So  where  a man 
executes  his  revenge,  on  a fudden  provocation, 
in  fuch'  a cruel  manner,  with  a dangerous  wea- 
pon, as  fhews  a malicious  intention  to  do  mif- 
chief,  and  death  follows,  ’tis  malice  exprefs  from 
the  nature  of  the  fadt.  2 Injl,  51.  H.  P.  C. 
47.  49-  Kel-  64>  *27- 
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If  one  lays  poifon  to  kill  a certain  perfon,  and 
another  takes  it,  and  dies ; or  if  having  malice  to 
a man,  ftrikes  or  fhoots  at  him,  but  mifieth  him 
and  kills  another  perfon;  thefe  are  murder:  and 
by  poifoning,  and  where  one  killeth  another  with- 
out provocation,  malice  is  implied.  If  one  re- 
folves  to  kill  the  next  man  he  meets,  and  does 
kill  him,  it  is  murder,  though  he  knew  him  not; 
here  malice  is  implied  againft  mankind.  Where 
two  perfons  meet  and  fight  on  a precedent  quar- 
rel, and  one  is  killed  ; or  if  a perfon  upon  a fud- 
den  quarrel  appears  to  be  matter  of  his  temper, 
and  kill?  another,  it- will  be  murder:  for  when 
perfons  fight  after  a former  quarrel,  it  fhall  be 
prefumed  to  be  out  of  malice ; and  if  two  men 
fall  out  in  the  morning  and  meet  and  fight  in 
the  afternoon,  if  one  of  them  be  killed,  this  is. 
murder;  their  after-meeting  is  of  malice.  If 
two  perfons!  fight  a duel , uponfome  quarrel  pre- 
cedent; and  one  of  them  be  killed,  both  prin- 
cipal and  feconds  are  guilty  of  murder.  3 Inji. 
51,52.  Kel.  27.  P/0W..57 8.  H.P.C.  51. 

Hawk.  PI.  Cr.  8 1. 

A man  being  provoked  by  words  or  ge (lures* 
iftakes  a pufh  at  a perfon  before  his  (word  is 
drawn,  and  thereupon  a fight  enfues,  wherein  he 
who  made  the  afiault  kills  the  other,  this  will 
be  murder;  but  if  he  had  made  no  pufh  ’till  the 
other’s  fword  was  drawn,  it  would  have  been 
only  manfiaughter  in  the  perfon  killing.  And  if 
one  upon  a quarrel  with  another  tell  him  that  hq 
* will  not  ftrike  firft,  but  will  give,  fuch  other  a 
pot  of  ale  to  ftrike  him,  and  thereupon  the  other 
ftrikes  him,  and  he  kills  the  other,  he  is  guilty 
of  murder ; this  being  only  a covert  to  his  ma-, 
licious  intention.  Kel.  55.  61.  H.P.C.  4.8. 

Where 
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Where  a perfon  affaults  another  with  malice, 
altho’  he  be  afterwards  driven  by  the  other  to  the 
wall,  and  kill  him  there  in  his  own  defence,  it 
is  murder  in  refpeft  of  his  firft  intent:  but  if  the 
party  affaulted  fly  to  the  wall,  and  being  ftillpur- 
fued  kills  the  other,  it  is  only  manflaughter  in 
his  own  defence.  If  two  having  malice  fight, 
and  the  fervant  of  one  of  them,  not  knowing  of 
the  malice,  killeth  the  other,  this  is  murder  in 
the  matter,  and  but  manflaughter  in  the  fervant  •, 
though  when  there  is  a confpiracy  to  kill  a man, 
but  no  malice  againft  his  fervant,  if  the  fervant 
be  (lain,  the  malice  againft  the  matter  fhall  be 
conftrued  to  extend  to  his  fervant,  and  killing  a 
man’s  fervant  is  murder.  H.P.C.  47.  Kel.  58, 
*29.  Dyer  128. 

If  two  or  more  perfons  come  together  to  do 
any  unlawful  a£l,  as  to  beat  a perfon,  rob  a park, 
(3 V.  and  one  of  them  kills  a man,  it  is  murder  in 
all  that  are  prefent,  aiding  and  aflifting,  or  that 
were  ready  to  aid  and  aflift:  all  will  be  faid  to 
intend  the  murder,  and  fuch  perfons  adjudged  to 
be  prefent  that  are  in  the  fame  houfe,  though  in 
another  room,  or  in  the  fame  park,  though  half 
a mile  off : when  perfons  are  doing  an  unlawful 
aff,  the  law  prefumes  malice : and  fo  it  is  if 
death  happens,  where  feveral  perfons  intend  only 
a breach  of  the  peace,  &c.  3 Injt.  56.  Dalt. 

344.  Kel.  87,  116,  127. 

In  calc  any  magiftrate  or  minifter  of  juftice  is 
killed  in  the  execution  of  his  office  ; a fheriff, 
conftable  or  watchman,  in  doing  of  their  duty, 
or  any  other  that  corner  in  aid  of  the  king’s  of- 
ficer-, and  if  a watchman  be  killed  in  flaying  of 
night-walkers,  it  is  faid  to  be  murder : and  here 
a perfon  (hall  not  come  off  by  alledging  that  what 
he  did  was  io  a fudden  affray,  tsfe.  Alfo  where 
G g 2 a bailiff 
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a bailiff  is  killed  in  executing  a lawful  warrant,'rr 
is  murder;  but  if  the  bailiff  doth  that  which  is 
unwarrantable,  as  if  he  break  open  a door,  or 
window  of  a houle,  &V.  to  make  any  arrcll  in 
a civil  cafe;  and  where  he  hath  no  authority,  it 
is  no  murder  to  kill  him.  3 Inft.  51. , Kcl.  6o, 
128.  H.  P.  C.  46.  Cro.  Jac.  280.  Cro.Car.  . 
372.  Hawk.  PL  Cr.  84,  86.  / 

Killing  a perfon  endeavouring  to  part  others 
fighting,  tho’  without  any  evil  intention  againft 
him,  is  murder : and  if  one  who  fees  a murder 
committed,  doth  not  his  bed  endeavours  to 
apprehend  the  murderer;  or  if  where  two  are 
fighting  and  others  looking  on  do  not  endea- 
vour to  part  them,  if  one  is  killed,  the  lookers 
on  may  be  indifted  and  fined.  5 btji.  53.  Hoy 
50. 

2.  M-anflaughter  is  the  unlawful  killing  a man, 
without  any  piepenfed  malice;  as  when  two  per- 
fons  meet,  and  upon  fome  fudden  fallifig  Out,  the 
one  kills  the  other.  And  this  crime  is  felony, 
but  for  the  firft  time  admits  of  clergy. 

It  mud  be  on  a fudden  quarrel,  where  the  party 
,guilty  doth  not  appear  to  be  mafter  of  his  tem- 
per; by  talking  calmly  upon  the  quarrel,  or  af- 
terwards in  other  difcourle,  whereby  the  heat  of 
blood  may  be  prefumed  to  be  cooled  : therefore 
if  two  perfons  meet  together,  and  in  driving  for 
the  wall' one  of  them  kills  the  other,  this  is  man- 
flaughter;  fo  it  is,  if  upon  a fudden  occafion  they 
had  gone  into  the  fields  and  fought,  and  one  had 
killed  the  other ; for  all  is  one  continued  aft  of 
paffion,  on  the  fird  fudden  occafion.  Kel.  56. 

3 Infi.  51,  54.  H.  P.  C.  48. 

In  manflaughter  the  killing  is  to  be  upon  an 
immediate  falling  out,  or  on  juft  provocation  ; 
and  as  to  provocations,  no  treipais,  breach  of  a 
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jnan’s  word,  or  affront  by  words,  &c.  will  be 
thought  a juft  provocation  to^xcufe  the  killing 
of  another-,  though  if  upon  ill  words,  as  calling 
another  fon  of  a whore,  &c.  both  the  parties 
foddenly  fighr,  and  one  of  them  kill  the  other, 
ic  will  be  but  manflaughter;  being  done  in  a prc- 
fent  heat.  And  if  one  upon  angry  words  aflault 
another,  by  pulling  him  by  the  nofe,  and  lie 
that  is  aflaulted  draws  his  fword,  and  immedi- 
ately kills  the  other  party,  this  is  only  man- 
•ilat:ghter;  for  the  peace  was  firft  broken  by  the 
party  killed,  and  here  an  indignity  was  offered 
to  the  flayer,  from  whence  he  might  apprehend 
that  there  might  be  fome  farther  deflgn  againft 
him.  If  a man  is  taken  in  adultery  with  ano- 
ther perfon’s  wife,  and  the  hufband  prefently 
kills  the  adulterer;  it  is  a juft  provocation,  and 
makes  it  manflaughter.  Kel.  55,  121,  125. 
Hawk.  PL  Cr.  82.  Ventr.  158. 

If  it  appears  that  one  hath  killed  another,  it 
(hall  be  intended  that  he  did  it  malicjoufly,  un- 
iel's  he  can  prove  the  contrary,  that  he  did  the  faft 
upon  juft  provocation,  Foft.Cr.Laiv  255.  And 
there  is  a manflaughter  punifliablc  as  murder  by 
the  ftatute  1 Jac.  c.  8.  which  ordains,  that  if 
any  perfon  (hall  flab  another,  not  having  then  a 
weapon  drawn,  or  not  ftriking  firft,  fo  that  he 
dies  within  fix  months,  although  it  were  not  of 
malice  or  forethought,  it  is  felony  without  be- 
nefit of  clergy : buc  this  doth  not  extend  to  per- 
fons  dabbing  others  by  misfortune,  &c.  with 
no  intent  to  commit  manflaughter ; and  the  aft 
relates  to  the  party  only  that  aftually  gave  the 
ftroke,  or  (tabbed  the  other,  and  not  to  thofe 
who  were  aiding  or  abetting.  H.  P.  C.  58,  266. 
H.  H.  P.  C.  467.  Hawk.  PL  Cr.  77.  / 4.  Gilb. 
Evid.  272.  rfl.  43,  44,  47.  2 //.  H.  P.  C. 


454 


Of  pubKcft  Offences* 

292.  Law  Enid.  277.  pi.  39.  Kel.  33,  35. 
Ruljlr.  87.  ycnfj  220.  Fcjl.  Cr.  Law 

Difc.  2.  6.  p.  297.  7 133.  2 Ld. 

Raym.  845. 

A blow  given,  or  weapon  drawn  at  any  time 
during  the  quarrel,  before  the  thruft  or  flab,  is 
within  the  words  of  the  (latute;  and  drawing  out 
a piftol,  and  levying  it  at  the  party  killing,  or 
throwing  a pot,  bottle,  &c.  are  within  the  equity 
of  the  words,  baring  a weapon  drawn : and  the 
perfon  dabbing  mull  be  fpeedily  indicted  upon 
the  datute,  to  be  ouiled  of  clergy;  though  even 
then  it  is  faid  the  jury  may  find  manflaughter  ge- 
nerally. 3 'Lev.  255,  26 6. 

If  a man  (hoots  off  a gun  in  a city,  or  publick 
highway,  which  muff  endanger  the  life  of  fome 
perfon,  and  one  is  killed,  it  is  manflaughter  by 
the  common  law:  and  if  a perfon  throw  a done 
over  a wall  in  a place  where  people  often  refort, 
or  at  another  in  play,  and  kill  any  one,  if  it  be 
done  without  an  evil  intention,  it  is  manflaugh- 
ter; if  with  an  evil  intention  to  hurt,  murder. 
A man  Ihoots  at  the  tame  fowl  of  another,  which 
is  an  unlawful  adt,  and  kills  a ftander  by,  it  is 
murder : if  he  be  (hooting  at  wild  fowl,  hare, 
fefc.  and  not  qualified  to  keep  a gun  or  to  kill 
game,  ’tis  manflaughter;  and  where  he  is  qua- 
lified to  keep  a gun,  it  is  only  chancemedley. 
3 Inji.  56,  57.  H.  H.  P.  C.  475,  476. 

3.  There  is  a Homicide  or  killing  juftifiable; 
gs  if  a perfon  attempt  to  commit  murder,  rob- 
bery, or  other  felony,  a tnan  or  any  of  his  fer- 
vants,  may  lawfully  kill  him:  and  where  one  in 
pofftflion  of  4 room  in  a publick  houlc,  kills  ano- 
ther who  attempts  to  turn  him  out  of  it;-  the  kill- 
ing the  affailant  hath  been  held  40  be  jullifiable. 
AJfo  if  4 woman  kill  a man  attempting  to  ravifh 

her. 
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her,  it  is  juftifiable  to  do  it,  2 In  ft.  3 1 6.  H.  Pi 
C.  32.  Kel.  5r.  Hawk.  P.  C.  83. 

Thole  who  are  engaged  in  a riot,  £s?r.  ftand-  * 

ing  in  oppofition  to  a jullice’s  command,  or  law- 
ful warrant,  or  if  trefpaffers  in  a foreft,  or  park, 
will  not  furrender,  but  defend  themfelves ; if  a 
felon  will  not  fuffer  himfelf  to  be  arrefted,  and 
rcfufes  to  obey  an  arreft  on  lawful  warrant;  of 
if  a felon  purfued  upon  hue  and  cry,  flies  for  it ; 
where  a prifoner  aflaults  thole  that  condud  him 
to  gaol,  or  his  gaoler  in  endeavouring  to  efcape ; 
or  a perfon  arrefted  refills  the  IherifF,  &c.  the 
killing  thefe  is  juftifiable:  but  this  is  underftood 
when  an  offender  on  an  arreft  cannot  be  taken 
without  killing,  ISc.  3 Injl.  56,  221,  H.  P.  C. 

57.  Kel.  28, 

The  Homicide,  or  killing  excufable,  is  where  a 
man  kills  another  merely  in  his  own  defence ; 
and  this  mull  be  upon  an  unavoidablemeceflity, 
when  it  is  called  fe  defendendo.  Here  malice  is  not 
to  be  coloured  under  pretence  of  neceffiry,  if  it 
be,  it  is  murder.  3 Injl.  220.  Lac.  Max.  25. 

Trials  for  murder  are  to  be  in  the  county  where 
this  fad  was  committed,  by  the  common  law  : 
though  on  an  indidment  being  found  againft 
a perfon  in  the  proper  county ; by  fpecial  com- 
miffion  it  may  be  heard  and  determined  in  any 
other  county.  And  offenders  for  murder,  and 
acceflaries  being  indided,  may  be  arraigned  at 
any  time  within  the  year,  at  the  king’s  fuit ; 
and  if  the  principal  or  acceflary  be  acquit,  yet 
the  juftices  fhall  not  fuffer  them  to  go  at  large, 
but  either  remand  them  to  prifon,  or  let  them 
be  bailed,  until  a year  and  a day  be  out,  allowed 
for  an  appeal.  Cro.  Car.  24 7,  3 Injt.  27.  3 

H.  7.  c.  1. 

G g 4 And 


(•  1 


Digitized  by  Google 


£>f  pttWiefc  Offences. 

And  an  appeal  of  murder  is  always  at  the  fuit 
of  the  fubjett,  brought  by  a party  interefted  in 
the  perfon  killed ; and  may  be  had  by  the  heir 
male  for  the  death  of  his  anceftor,  or  by  a wife 
for  the  death  of  her  hufband,  &c.  Co.  Lit.  287. 

2 Inft.  318. 

Felony  is  a crime  commuted  with  a fell,  fierce 
or  bitter  mind  ; and  was  anciently  every  capital 
offence,  perpetrated  with  an  evil  intention  : for 
all  capital  crimes  by  the  common  law  came  ge- 
nerally junder  the  title  of  felony.  We  now  ac- 
count any  offence  felony,  that  is  in  degree  next 
petit  trcafon ; and  this  crime  I fhall  reduce  tq 
the  heads  of, 

1.  Felony  by  the  common  law. 

2.  Larceny  and  felony  in  ftealing  goods, 

3.  Felonies  by  ftatutcs. 

1.  Felony  by  the  common  law,  is  againft  the 
life  of  a man  •,  as  murder,  manflaughter,  Felo  de 
J'ey  Se  defendendo , £rV.  Againft  a man’s  goods, 
fuch  as  larceny  and  robbery ; againft  his  habi- 
tation, as  burglary,  arfon  or  houfe-burning;  and 
againft  publick  juftire,  as  breach  of  pril'on.  Pi- 
racy, robbery  or  murder  upon  the  lea,  are  fe- 
lonies ponifhable  by  the  civil  law  j and  likewife 
by  ftatute-,  and  felonies  are  faid  to  be  of  a pub- 
lick  or  private  nature ; hurtful  to  the  people  in 
general,  or  to  fome  particular  perlons.  Co.  Lit. 
391.  3 Inft.  15. 

Where  perfons  are  to  undergo  judgment  of 
'life  and  member  for  any  crime,  it  is  felony,  whe- 
ther the  word  Felony  be  mentioned  or  not.  And  ’ 
of  felonies  in  general,  there  are  two  forts;  one 
which  for  the  firft  offence  is  allowed  clergy,  and 

another 
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another  that  is  not  •,  but  clergy  is  granted  where 
it  is  not  exprefly  taken  away  by  ftatute  : and  by 
ftatute,  all  felons  are  to  have  clergy,  except  for 
murder,  burglary,  robbery,  horfe-ftealing,  tic. 
Rapes  and  dealing  of  women,  tic.  Hawk.  PI. 
Qr.  107.  23  H.  8.  c.  1.  perpetuated  by  32  H. 

8.  c,  3.  /.  2.  t.  12.  1 Ed  6.  46?  5 P.ti  M. 

If  a perfon  to  whom  goods  are  delivered,  on 
a pretended  buying  them,  runs  away  with  them, 
it  is  felony  $ and  a gueft  dealing  plate  fet  before 
him  at  an  inn,  tic.  ’tis  felony  •,  alfo  perfons  who 
have  the  charge  of  things,  may  be  guilty  of  fe^ 
lony : and  the  leaft  removing  of  a thing,  in 
pommon  attempts  of.  felony,  is  felony,  tho’  it 
be  not  carried  off.  But  things  muft  not  be  of  a 
bafe  nature,  or  Fere  Nature,  as  dogs,  deer, 
hares,  tic.  tho’  if  thefe  laft  are  made  tame,  ’tis 
felony  to  deal  them ; and  fo  it  is  of  turkeys, 
geefe,  poultry,  fifli  in  a trunk  or  pond,  tic.  if 
they  are  taken  away.  3 Inji.  308,  309,  310. 
tf.  Raym.  275. 

A married  woman  cannot  be  guilty  of  felony 
in  dealing  the  goods  of  her  hufband  ; but  if  (he 
deliver  them  to  an  adulterer,  and  he  receives 
them,  it  is  felony  in  him  : and  if  a feme  covert 
commits  felony  againd  any  one  in  company  with 
her  hufband,  it  (hall  be  prefumed  to  done  by 
his  command,  and  (he  (hall  beexcufed  ; though 
?tis  otherwife  where  the  wife  deals  goods  alone. 
3 Inji.  310. 

2.  Larceny  is  a private  felony,  againd  the 
goods  of  a man,  in  his  abfence ; and  in  refpetd 
of  the  things  dolen,  is  either  great  or  fmall : grand 
larceny  is  a felonious  taking  and  carrying  away 
the  perfonal  goods  of  another,  above  the  value  of 
|2  d.  not  from  the  perfon,  or  by  night,  in 
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the  houfe  of  the  owner ; and  petit  larceny  is 
when  the  goods  dolen  do  not  exceed  the  value  of 
12  <L  H.  P.C.  69. 

The  difference  between  grand  and  petit  lar- 
ceny is  only  the  value  of  the  goods : and  if  two 
perfons  deal  goods  to  the  value  of  1 3 d.  it  is 
grand  larceny  in  both  ; and  in  cafe  one  at  diffe- 
rent times  deals  divers  parcels  of  goods  from  the 
fame  perfon,  which  together  exceed  the  value 
of  12  d.  they  may  be  put  together  in  one  indidf- 
ment,  and  the  offender  found  guilty  of  grand 
larceny  ; though  this  is  very  feldom  done : but 
on  the  contrary,  thejury  fometimes,  where  itj  is 
an  offender’s  firft  offence,  t?c.  find  it  fpecially,  as 
they  may,  that  the  goods  are  but  10  d.  value  ; 
fo  as  to  be  only  petit  larceny,  though  the  offen- 
der be  indidted  for  dealing  things  of  the  value 
of  30  or  40  s.  3 lnjl.  109.  H.  P.  C.  70.  Hell. 
Rep.  66.  . . 

To  make  the  crime  larceny,  there  mud  be 
a felonious  taking,  or  an  intent  of  dealing  the 
thing,  when  it  comes  fird  to  the  hands  of  the 
offender,  at  the  very  time  of  the  receiving.  If 
a man  hath  poffeflion  of  goods  once  lawfully, 
though  he  afterwards  carry  them  away  with  an 
ill  intention,  it  is  no  larceny : where  a taylor 
imbezils  cloth  delivered  to  him,  to  make  a fuit 
of  clothes,  fcfc.  it  is  no  felony  ; nor  is  it  where 
a fervant  goes  away  with  his  mader’s  goods  deli- 
vered to  him,  which  is  only  a breach  of  trud, 
by  reafon  of  the  delivery  ; (but  by  datutc  they 
are  to  be  under  40  s.  value :)  and  I lend  a man 
a horfe  to  go  to  a certain  place,  and  he  goes 
there,  and  then  rides  away  with  the  horfe,  it  is 
not  larceny.  3 lnjl.  107.  Dali.  367,369.  5 
' Rep.  13.  H.  P.  C.  61. 
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As  in  thefe  cafes,  there  is  a lawful  pofleffion 
by  the  delivery  of  the  goods,  that  extenuates 
the  offence  •,  but  if  one  intending  tofteal  goods, 
gets  poffefiion  of  them  by  ejedtment,  replevin, 
pr  other  procefs  at  law  unduly  obtained,  by  falfe 
oath,  &c.  is  is  a felonious  taking.  And  a man 
may  commit  larceny,  by  taking  away  his  own 
goods,  in  the  hands  of  another ; where  the  own- 
er delivers  goods  to  a carrier,  and  afterwards  fe- 
cretiy  fteals  them  from  him,  with  an  intent  to 
charge  him  for  them,  &V.  becaufe  the  carrier 
had  a fpecial  property  for  a time.  3 lnft.  108, 
64,  1 10.  Kel.  43,  44-  Dali.  373. 

All  felony  includes  in  ir  trefpafs,  fo  that  if  the 
party  offending  be  guilty  of  no  trefpafs  in  tak- 
ing the  goods,  he  cannot  be  guilty  of  felony 
or° larceny  in  carrying  them  away.  Hawk.  P. 
C.  89. 

3.  Felonies  by  ftatutes,  are  very  numerous  : 
as  imbezzling  armour  to  the  value  of  20 s.  Ac- 
knowledging bail  in  the  name  of  another;  bank- 
rupts not  furrendering  or  not  difcovering  their 
efiates  ; Healing  bonds,  bills,  notes,  &c,  bug- 
gery with  man  or  beaft ; burning  of  houfes  or 
barns  with  corn,  Deftroying  any  cattle  ; 

breaking  into  (hops  to  defiroy  cloth  in  the  loom; 
paying  away  coin  that  is  counterfeit ; acknow- 
ledging deeds  inrolled  in  the  name  of  another; 
or  a fine  in  the  name  of  another  perfon  ; forgery 
of  deeds,  or  any  bond,  fdV.  alfo  of  bank-notes, 
exchequer-  bills,  lottery  orders,  Harnps,  f dc.  A 
perfon  helping  another  to  goods  ftolen  for  re- 
ward, and  not  apprehending  the  felon  ; malici- 
oufly  cutting  hop-binds  on  poles ; Healing  of 
horfes ; houfe-robbery  in  the  day  time,  and  tak- 
ing to  the  value  of  5 s.  unlawful  hunting  in  f 0 - 
refc,  &c.  armed  and  difguifed ; acknowledging 

ajudg- 
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a judgment  in  the  name  of  another  perfon  ; deal- 
ing lead  from  houfes,  or  iron  bars  or  rails  fixed 
thereto  or  in  gardens  •,  jfod  dealing  linen  from 
whitening  grounds  of  10s.  value  ; maiming  any 
one  malicioufiy,  fo  as  to  difable  any  limb,  fsTt. 
Perfons  marrying  a fecond  hulband  or  wife,  the 
firft:  living;  malicioufiy  fetting  any  mine,  or  pit 
of  coal  on  fire;  imbezzling  munition,  naval 
ftores,  ordnance,  &c.  Pickpockets  taking  above 
12  d.  from  the  perfon  clam  & fccrete ; letting 
out  or  trading  with  pirates;  poifoning  a perfon  of 
malice;  thofe  who  receive  or  relieve  priefts  and 
jefuits  knowingly;  who  attempt  to  kill,  or  do 
ftrike  a privy  counfellor  in  the  execution  of  his 
office ; rapes  of  women,  and  carnally  knowing 
them  under  ten  years  of  age  ; acknowledging  of 
a recognizance  or  recovery,  in  the  name  of  ano- 
ther ; rioters  to  the  number  of  twelve,  net  d:f- 
perfing  within  an  hour  of  proclamation  ; per* 
ions  aflaulting  others  with  intent  to  rob  on  the 
highway;  robbery , of  churches  or  facrilege  ; ler- 
vants  purloining  their  mafters  goods  to  the'value 
of  40  s.  Ships  calling  away  and  deftroying ; 
foldiers  departing  from  their  colours,  wichout  li. 
cence  ; and  perfons  inlifting  themfelves  foldiers, 
or  others  procuring  it  to  go  beyond  fea  to  lerve 
any  foreign  prince,  without  leave ; perfons  re- 
ceiving ftolen  goods  from  felons ; cutting  out 
the  tongue,  f tfc . of  any  perfon;  wilfully  or  ma- 
licioufiy pulling  down  turnpikes ; woollen  cloth 
ftolen  from  tenters  in  the  night-time  ; women- 
ftealing,  having  lands  or  goods,  or  being  heirs 
apparent;  woods,  underwoods,  malicioufiy  burn, 
ing,  fsk.  All  thefe  and  many  other  offences 
are  made  felony  by  ftatute.  See  the  fecond 
Appendix  annexe^, 

Any 
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Any  perfon  convhfted  of  felony  or  larceny, 
within  the  benefit  ot  clergy,  may  be  ordered  by 
the  court  by  whom  convidted,  to  be  tranfported 
to  the  plantations  for  feven  years,  inflead  of  be- 
ing burnt  in  the  hand  or  whipped  ; and  for  any 
felony  excluded  clergy,  the  offenders  may  be 
pardoned,  and  tranlported  for  fourteen  years. 

But  if  any  felon  thus  under  cranfportation  fhall 
return  before  the  end  of  the  time  limited,  he 
fhall  fuffer  death  •,  though  the  king  may  pardon 
the  tranfportation,  (s'c.  Slat.  4 Geo.  c.  1 1.  6. 

Geo.  c.  23. 

Befides  this  general  power  of  tranfporting,  the 
punifhment  of  felony,  is  fometimes  particularly 
made  ST ranfportaticn  ; as  where  three  or  more  are 
affembled  and  armed,  to  be  affifting  in  running 
goods : perfons  to  the  number  of  five,  that  in 
a riotous  manner  aflemble,  to  beat  or  wound  in- 
formers againft  diftillers,  and  unlawful  retailers 
of  fpirituous  liquors  : and  hindering  the  export- 
ing of  corn,  a fecond  offence,  entering  grana- 
ries, or  boats,  &c.  and  taking  away  or  fpoiling 
it,  &c.  fulpicion  of  ftealing  cloth,  or  woollen 
goods,  &c.  on  tenters,  &c.  third  offence  •,  con- 
veying into  gaols  difguife  for  making  efcape  or 
aiding  therein-,  ftealing  linen,  &V,  to  10 s.  va- 
lue ; vagrants  efcaping  out  of  houfes  of  correc- 
tion : entering  lead  mines  with  intent  to  fteal  the 
lead  ; refeuing  body  of  a murderer  from  fheriff 
or  furgeon;  folemnizing  matrimony  in  other 
place  than  a church,  or  without  banns  ; buying  ► 
or  receiving  lead,  &c.  knowing  it  to  be  ftolen 
or  unlawfully  come  by,  (Sc.  counterfeiting  the 
franking  of  letters.  So  in  feveral  other  cafes. 

See  9 Geo.  2.  c.  35.  11  Geo.  2.  c.  22  & 26. 

15  Geo.  2.  c.  27.  16  Geo.  2 . c.  31.  tSGeo.'z. 

t.  27.  17  Geo.  2.  c.  5.  f.  9.  24  Geo.  2.  c.  40. 

3 /•  28. 
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/.  28.  25  Geo.  2.  c.  10.  c.  37.  /.  10.  26  Get. 

2.  c.  33.  / 8.  29  Geo.  2.  c.  30.  4 Gw.  3.  r. 

24.  f.  8.  See  the  fecond  appendix  annexed. 

In  felony  there  are  Acccjfaries  before  or  after 
the  fad  •,  before  where  one  advifes,  abets  or  pro- 
cures the  felony,  but  is  abfent  when  done;  after, 
when  a man  receives,  relieves,  affifts,  (Ac.  know- 
ingly any  one  that  hath  committed  felony  : and 
perfons  furnifhing  others  with  weapons  ; finding 
a felon  a horfe  for  his  journey : or  relieving 
him  with  money,  viduals,  (Ac.  will  make  them 
acceffary.  Acceffaries  before  the  faifl,  in  petit 
treafon,  murder,  robbery,  burglary,  (Ac.  Cler- 
gy is  taken  away  from,  by  flatute.  Co.  Lit.  57. 

H.  P.C.  218,  219.  23  H.  8.  c.  1. 

Private  perfons  may  arreft  felons ; and  every 
perfon  is  bound  to  affift  an  officer  to  take  them  : 
but  one  ought  not  to  be  taken  upon  fufpicion 
of  felony,  except  there  be  probable  caufe  fhewed 
for  the  ground  of  it.  If  a man  be  committed  to 
prifon  for  one  felony,  the  juftice  of  gaol-deli- 
very may  try  him  for  another  for  which  he  was 
not  committed ; and  a felon  refufing  to  plead, 
and  put  himfelf  upon  his  trialj  fhall  be  put  to 
the  penance  of  peine  fort  (A  dure , and  be  prefied 
to  death  ; but  if  he  Hands  mute  by  the  ad  of 
God,  it  (hall  be  inquired  of,  (sc.  2 Hawk. 
Pi.  Cr.  75.  Lil.  Air.  602,  603.  Slat.  IVeJlm. 

I.  c.  12,  2 In  ft.  178. 

Burglary  is  where  a man  in  the  night-time 
breaketh  and  entereth  into  the  houfe  of  another, 
to  the  intent  to  commit  felony,  whether  the  in- 
tention be  execute  or  not.  In  its  natural  figni- 
fication,  it  is  nothing  but  the  robbing  of  a 
houfe;  but  our  law  reftrains  it  to  robbing 
houles  by  night,  gr  breaking  in  with  an  intent 
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to  rob,  or  do  fome  other  felony : and  the  like 
offence  committed  by  day  is  called  houfe-break- 
ing,  to  diftinguilh  it  from  burglary.  4 Rep. 
493* . 

It  is  an  offence  excluded  the  benefit  of  clergy  ; 
but  the  houfe  muff  be  a manfion- houfe,  and  the 
out-buildings,  as  barns,  (tables,  adjoining 
to  it,  *cis  burglarv  to  break  ; tho’  not  a barn,  &c. 
at  a diftance ; Where  part  of  a houfe  is  divided 
from  the  reff,  with  a door  of  its  own  to  the 
ftreet,  it  is  manfion  ; but  a chamber  wherein 
any  perfon  lodges  as  an  inmate  is  not,  in  which 
if  burglary  be  committed,  it  muff  be  laid  in  the 
manfion-houfe  of  him  that  let  it.  A chamber 
in  an  inn  of  court  is  manfion  •,  becaufe  every  one 
there  hath  feveral  property.  4 Rep.  40.  H. 
P.  C.  82.  Kel.  84.  3 Inft.  65.  Fojl.  Cr.  Law 

76,  77- 

There  may  be  a burglary  committed  in  a man- 
fion-houfe, though  all  the  family  are  abfent : and 
if  a man  hath  two  houfes,  and  lives  fometimes 
in  one,  and  fometimes  in  another ; and  the  houfe 
.he  doth  not  inhabit  is  broken  in  the  night,  it  is 
burglary.  If  a fervant  draws  the  latch  of  his 
mailer’s  chamber,  to  rob,  &c.  ’tis  a breaking  j 
and  if  he  open  a window  for  a thjef  to  come  in, 
it  is  burglary  in  the  (1  ranger,  and  robbery  in  the 
fervant : if  a perfon  do  not  break  a houfe,  as  if 
he  be  within  and  fteal  the  goods,  and  then  open 
the  houfe  on  the  infide,  and  go  out  with  the 
goods,  this  is  burglary  : fo  where  one  comes 
down  a chimney  to  rob  a houfe,  &c.  Popb.  52. 
4 lnft.  64.  Kel.  682.  H.  P.  C.  83.  Fojl.  Cr. 
Law  108,  109.  Stra.  481.  H.  H.  P.  C.  562. 
Kel.  30,  67.  Hut . 20,  33.  2 Stra.  8 Si.  See 

H.  H.  P.  C.  552. 

If 
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If  thieves  pretend  bufxnefs  to  get  into  a hodfe 
by  night,  &c.  and  thereupon  the  owner  opens 
his  door,  and  they  enter  and  rob  the  houfe,  this 
■will  be  burglary  where  a thief  breaks  the 
glafs  of  windows  ; makes  a hole  in  the  wall ; of 
unlocks  any  door,  &V.  to  rob,  it  is  a breaking 
the  houfe  : and  not  only  fetting  a foot  over  the 
thiclhold,  bui  putting  a hand,  hook  or  piftol 
within  the  window  or  door,  is  an  entry  to  make 
it  burglary.  Though  if  a door,  &c.  be  open, 
or  a hole  made  in  the  wall  before,,  and  the  thief 
enters  and  fteals,,  or  draws  oat  goods  ; this  is 
not  burglary  by  the  Common  Law.  H.  P.  C. 
81,  82.  Kel.  42,  62.  Foft.  Cr.  Low  107, 
10S. 

Robbery  in  a booth  or  tent  in  a fair  or  mar- 
ket, the  owner  being  within  the  feme,  is  pu- 
nched as  burglary  : and  by  ftatute,  taking  away 
goods  from  a dwelling- houfe,  any  perfon  being 
therein ; or  breaking  any  Ihop,  warchoufe, 
in  the  day-time,  and  taking  goods  of  5 s.  value, 
no  perfon  being  therein,  is  burglary  $ alfo  fuch 
Healing  privately,  ’tho  there  be  no  breaking,  in 
night  or  day,  is  excluded  clergy.  And  a reward 
of  40  /.  is  given,  for  apprehending  a burglar,  and. 
profeeuting  him  to  conviction,  tec.  S/at.  5 C?  6 
Edw.  6.  c.  9.  3 iif  4 If . y M.  c.  9.  perpe- 
tuated by  6 C?  7 /F.  3.  r.  1 4~  to  te  1 1 W.  3. 
c.  23.  S Mod.  165.  Foft.  Cr.  Law  77.  5 
An.  c.  31.  6 Geo.  c.  23. 

Robbery  is  a felonious  taking  away  of  money 
or  goods,  of  any  value,  from  the  perfon  of  an- 
other on  the  highway,  in  a violent  manner, 
thereby  putting  him  in  fear : and  this  robbery 
on  the  highway  is  felony  of  death,  though  the 
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fam  taken  is  under  twelve-pence,  or  be  but  one 
penny.  H.  P.  C.  73.  Foft.  Cr.  Law  12 1. 

Where  any  thief  bids  the  party  deliver  his 
money,  &c.  either  with  or  without  weapon 
drawrr,  and  he  gives  it  him  ; or  a perfon  with 
fword  or  piftol  ir»  his  hand  demands  my  money, 
and  afterwards  prays  me  to  give  him  alms,  and 
I give  it  accordingly  ; or  if  a thief  compels  one 
by  fear  to  fwear  that  he  will  fetch  him  a fum  of 
money*  which  he  doth,  and  the  thief  receives 
it : thefe  are  a taking,  to  make  it  robbery. 
And  fo  when  a thief  takes  the  purfe  of  a perfon, 
which  in  a fright  he  calls  into  a bulh;  and  where 
a man  endeavouring  to  efcape  from  a robber 
drops  his  hat,  &fc.  which  the  highwayman  takes 
up,  it  is  a taking  from  the  perfon : and  in  cafe 
a thief  cuts  a man’s  pocket,  whereby  his  purfe 
falls  to  the  ground,  if  he  takes  up  the  fame, 
tho’  he  lets  it  fall  again,  it  is  robbery.  3 Inft. 
60.  Dalt.  363.  H.  P.  C.  73. 

If  a robber  having  taken  a perfon’s  purfe, 
finding  little  in  it,  delivers  it  back  with  all  the 
money  to  the  party;  ’tis  notwithftanding  a felo- 
nious taking,  becaule  he  had  it  in  his  poflelfion; 
and  the  continuance  of  his  poflefTion  is  not  re- 
quired by  law.  A perfon  who  hath  affaulted  me, 
drives  my  cattle  in  my  prelence  out  of  my  pat- 
ture ; or  robs  my  fcrvsnt  of  money  or  other 
thing  before  my  face,  he  may  be  indidled  as 
having  taken  fuch  things  from  my  perfon;  for 
when  a lervant  is  robbed,  in  the  fight  of  his  maf- 
ter,  of  his  mailer’s  goods,  it  is  adjudged  a rob- 
bery of  the  mailer.  Not  only  the  taking  away 
a horl'e,  which  a man  is  actually  riding,  is  rob- 
bery; but  if  the  horfe  be  (landing  by  him,  and 
taken  againll  his  will,  it  is  in  law  a taking  from 
the  perfon;  and  to  claim  a property,  without 
H h colour 
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colour  for  it  will  not  excufe  it:  but  if  one  leaves 
his  horfe  tied,  and  fteps  afide  j or  if  a carrier  fol- 
lows his  horfes  at  a diftance,  and  they  are  taken 
away,  this  is  not  fuch  a taking  as  to  be  robbery. 

3 h(l.  6q.  S.  P.  C.  27.  Dali.  364.  Pult.  128. 
Styles  15  6. 

All  that  are  in  company  to  commit  a robbery 
are  principals,  and  efteemed  to"  take  away,  the/ 
one  only  doth  it,  in  refpeft  to  that  encourage- 
ment which  they  give  ooe  to  another ; and  if 
one  of  the  gang  rides  from  the  reft,  and  rob3 
another  perfon  not  intended  in  the  fame  high- 
way, without  their  knowledge  and  confent,  out 
of  their  view,  and  returES  to  them  afterwards, 
all  are  guilty  of  the  robbery.  He,  who  appre- 
hends and  profecutes  a robber  on  the  highway 
to  convi&ion,  fhall  receive  of  the  fheriff  of  the 
county  where  the  robbery  was  done  40  l.  (pro- 
ducing the  certificate  of  the  judge  before  whom 
the  offender  was  convicted)  with  his  horfe,  fur-  - 
niture,  arms,  fcfc.  And  if  any  perfon  out  of 
prifon,  having  committed  any  robbery,  dilco- 
vers  two  or  more  robbers,  fo  as  they  are  con- 
victed, he  lhall  be  intitled  to  a pardon  Crompt. 
34.  H.  P.  C.  72.  Slat.  1 IV.  M.  e.  8. 

/.  7-  , . . 

The  hundred  where  a robbery  is  committed 

on  the  highway  is  chargeable  and  anfwerable 
for  it,  if  done  in  the  day-time  of  any  day,  ex- 
cept * 1 Sunday  ; but  notice  muft  be  immediately  - 
given  of  it  to  fome  of  the  inhabitants  of  the  vil- 
lage near  the  place,  to  the  intent  they  may  make 
Hue  and  Cry , to  apprehend  the  robbers : and  if 
any  of  the  robbers  are  taken  within  forty  days 

* Stra.  406  Com.  Rep.  34J. 

>.  and 
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and  conviflcd,  the  hundred  {hall  beexcufed;  if 
not,  the  party  robbed  is  to  make  oath  before  a 
jufl  ice  of  peace  of  the  county,  of  the  time  and 
place  of  the  robbery,  and  of  what  he  was  rob- 
bed, and  that  he  knew  none  of  the  robbers ; 
and  that  in  twenty  days  he  may  bring  his  aftion 
againft  the  hundred,  by  original  writ,  &c.  Stat. 
27  Eliz.  c.  13.  Cro.  Car.  37,  41,  21/,  37 9; 
3 Salk.  184.  2 Stra.  1247. 

Procefs  is  to  be  ferved  on  the  high  con  (fable 
of  the  hundred,  tfc.  and  the  party  robbed  in 
twenty  days  to  give  publick  notice  in  the  Ga- 
zette, deferibing  the  robber  and  circumftances  of 
the  robbery ; and  no  hundred  (hall  be  charged, 
it  any  of  the  robbers  are  apprehended  in  forty 
days  after  fuch  notice  given ; alfo  a reward  of 
10/.  (hall  be  paid  by  the  hundred  for  taking  any 
robber  on  the  highway.  8 Geo.  2.  c.  16.  2 

Stra.  1170.  not  tp  receive  above  200/.  Scat.  22 
Geo.  2.  c.  24. 

Perfons  who  with  oflfenfivc  weapons  aflaulr, 
or  in  a forcible  manner  demand  money,  &V.  of 
any  perfon  with  an  intent  to  commit  Jobbery, 
(hall  be  guilty  of  felony,  and  be  tranfported  for 
leven  years,  by  the  ftatute  7 Geo.  2.  c.  21. 

Rape  is  an  unlawful  and  carnal  knowledge  of 
a woman,  by  force  and  againlt  her  will : a ra- 
vishment of  the  body,  and  violent  deflowering 
her,  which  is  felony  by  the  common  and  (h.tute 
law.  There  mult  be  penetration  and  emiffion,  to 
make  this  crime;  otherwife  an  attempt  to  ravifli 
a woman,  though  it  be  never  to  outrageous,  will 
be  an  aflault  only.  Co.  Lit.  124. 

In  rapes,  it  is  no  excule  or  mitigation  of  the 
crime,  that  the  woman  at  laft  yielded  to  the 
violence,  and  con  fen  ted  either  after  the  fadl  or 
H h 2 before, 
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before,  if  fuch  her  confent  was  forced  by  fear  of 
death,  or  of  imprifonment ; or  that  Ihe  was  a 
common  (trumpet,  for  (he  is  (till  under  the  pro- 
tection of  the  law,  and  may  be  forced : but  it 
is  faid  by  fome  to  be  evidence  of  a woman’s 
confent,  that  (he  was  a common  whore.  And  it 
is  a ftrong  prefumption  againft  a woman,  that 
Ihe  made  no  complaint  in  a reafonabie  time  af- 
ter the  faft ; if  (he  conceals  it  for  any  long  time, 
it  may  argue  a confent.  Co.  Lit.  123.  H.  P.  C. 

1 17.  Hawk.  P.  C.  108.  3 Nelf.  Abr.  45.  H. 
H.  P.  C.  633.  5 Read.  Stat.  Law  49. 

It  Was  formerly  adjudged  not  to  be  rape  to 
force  a woman  who  conceived  at  the  time ; be- 
caufe  if  (he  had  not  confented,  (he  could  not  con- 
ceive: though  this  opinion  hath  been  fmee  quef- 
tioned,  by  reafon  the  previous  violence'  is  no 
way  extenuated  by  fuch  a fubfequent  confent. 
And  it  was  a queftion  before  1 8 Eliz.  c.  7.  Whe- 
ther a rape  could  be  committed  on  a child  of  the 
age  of  fix  or  feven  years  ? by  that  ftatute,  who- 
mever (hall  carnally  know  and  abufe  any  woman 
child  under  the  age  of  ten  years,  he  (hall  fuffer 
as  a felon,  without  benefit  of  clergy,  and  here 
it  is  not  material  whether  fuch  child  confented, 
or  were  forced,  but  it  muft  be  proved  that  the 
offender  entered  her  body,  &c.  2 Injl.  190. 

Dale.  393. 

Though  a woman  ravifhed  may  profecute,  and 
be  a witnefs  in  her  own  caufe ; yet  a woman’s 
pofitive  oath  of  a rape,  without  concurring  cir- 
cumftances,  is  feldom  credited:  if  a man  can 
prove  himfelf  to  be  in  another  place,  or  in  other 
company,  at  the  time  (he  charges  him  with  com- 
mitting the  fad,  this  will  invalidate  her  oath : 
fo  if  (he  is  wrong  in  the  defeription  of  the  place 
where  done,  or  fwears  the  fad  to  be  committed 

in 
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in  fuch  place,  to  which  it  was  impoflible  the 
man  could  have  accefs  at  that  time ; as  if  the 
room  was  then  locked  up,  and  the  key  in  the 
keeping  of  another  perfon,  Isc.  3 Rep.  3 7.  Balt. 
107. 

The-aiders  and  abettors  in  committing  a rape 
may  be  indi&ed  as  principal  felons,  whether  men 
or  women : and  there  is  an  Appeal  of  rape,  which 
a feme  covert  may  bring  wichout  her  hufband. 
If  a woman  ravifhed  afterwards  confents  to  it, 
her  hufband,  if  fhe  have  any,  or  a father,  or 
next  of  kin,  there  being  no  hufband,  may  pro- 
fecute  this  appeal;  alfo  the  criminal  in  fuch  cafe, 
may  be  attainted  at  the  fu'it  of  the  king : and  if 
a woman  confent  after,  fhe  is  difabled  to  chal- 
lenge any  inheritance,  dower,  £sV.  6 R.  2.  c.  6 . 

3 W-  3°»  I3I- 

Sodomy , or  buggery,  is  a carnal  knowledge  of 
the  body  of  a man  or  beaft,  againft  the  order  of 
nature:  and  it  may  be  committed  by  a man  with 
man,  which  is  the  common  crime ; or  by  man 
with  woman ; or  a man  or  woman  with  a beaft. 
3 Infl.  58. 

This  fin  againft  God,  nature  and  law,  it  is 
faid,  was  in  ancient  time  puniftied  with  burn- 
ing ; though  others  fay  with  burying  alive:  but 
at  this  day  it  is  felony  excluded  clergy ; and  pu- 
nched as  other  felonies.  It  is  felony  both  in  the 
agent,  and  patient  contenting,  unlefs  the  perfon 
on  whom  committed  be  within  the  age  of  dis- 
cretion ; and  then  ’tis  felony  in  the  agent  only, 
not  him : and  he  that  doth  the  a£t  is  not  only  a 
principal,  but  thofc  that  are  preient  aiding  and 
abetting  him  are  principals.'  12  Rep.  36.  H. 
P.  C.  1 1 7.  25  H.  8.  c.  6.  perpetuated  by  5 

El,  c.  17.  H.  H,  P.  C.  6 jo. 

H h 3 Some 
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Some  kind  of  penetration  and  emifiion  muff 
be  proved,  in  a£ts  of  fodomy,  but  any  the  leaft 
degree  is  fufficient.  See  Fortefc.  Rep.  gi. 

‘ / 

Forgery  by  the  common  law  is  a fraudulent 
making  or  altering  of  a deed  or  writing,  to  the 
prejudice  of  another  man’s  right,  whether  it  be 
matter  of  record,  or  any  other  writing,  deed,  or 
will.  3 Fiji.  169. 

Where  one  makes  a falfe  deed  ; or  if  he  makes 
any  fraudulent  alteration  of  a true  deed,  in  a ma- 
terial part  of  it ; if  he  alters  a bond,  £sV.  for 
500/.  expreffed  in  figures,  to  5000/.  by  adding 
a new  cypher,  thefe  are  forgery  : fo  it  is  if  a man 
finding  another’s  name  at  the  bottom  of  a letter, 
at  aconfiderablediftancefrom  the  other  writing, 
caufes  the  letter  to  be  cut  off,  and  a general  re- 
leafe  to  be  written  above  the  name,  ist.  And 
where  one  being  direfted  to  draw  up  a will  for  a 
fick  perfon,  inlerts  fome  legacies  therein  faifely 
of  his  own  head  *,  ot  if  he  omits  a bequeft  to  a 
certain  perfon,  which  caufes  a material  alteration 
in  the  limitation  of  an  eltate  to  another,  it  will 
be  forgery  by  the  common  law.  Hawk.  P.  C. 
182,  183.  Noy  1 1 8.  Moor  7 60. 

- A perfon  knowingly  falfifies  the  date  of  a fe- 

cond  conveyance,  which  he  hath  no  power  to 
make,  in  order  to  deceive  a purchafer,  he  is 
laid  to  be  guilty  of  forgery : and  if  a feoffment 
be  made  of  land,  and  livery  and  feifin  is  not 
indorfed  when  the  deed  is  delivered,  and  after* 
wards,  oh  felling  the  land  for  a valuabl^confider- 
ation  to  another,  livery  is  indorfed  upon  the  firft 
deed  ; this  hath  been  adjudged  forgery  both  in 
the  feoffor  and  feoffee,  being  done  in  deceit  of 
an  honed  purchafer:  but  there  can  be  no  forgery^ 
where  none  can  be  prejudiced  by  the  a&  but  the 

perfon 
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perfon  doing  it.  3 Injl.  170.  Hawk.P.C.  182* 
Moor  665.  Salk.  375.  Ld.  Raym.  530. 

By  ftatute,  if  any  perfon  (hall  falfeiy  forge  or 
make,  or  caufe  to  be  forged,  or  affent  to  the  forg- 
ing of  any  deed,  or  writing  fealcd,  or  will,  He. 
to  the  intent  that  the  freehold  and  inherirar.ee  of 
lands  may  be  defeated  or  charged,  or  the  title 
troubled,  iic.  or  (hall  publifh  or  give  fuch  forged 
writing  in  evidence  as  true,  knowing  of  the  for- 
gery ; and  (hall  be  convicted  thereof,  by  allien 
on  this  ftatute,  or  by  bill.  He.  he  fhali  pay  dou- 
ble cofis  and  damages  to  the  party  grieved,  be  f t 
on  the  pillory,  and  have  both  his  ears  cut  off  and 
his  noftrils  flit  •,  and  (hall  forfeit  to  the  king  the 
ifl'ues  and  profits  of  his  lands  during  life,  luffer 
perpetual  imprifonment.  He.  And  if  anyone 
(hall  forge  or  falfely  make  any  Idafe  for  years  of 
lands,  or  a grant  of  an  annuity,  an  obligation, 

. acquittance,  releafe  or  other  difeharge  of  any 
debt  or  perfonal  demand  or  publilh,  or  give  in 
evidence  the  fame  knowingly,  he  (hall  pay  to  the 
pariy  injured  double  colts  and  damages,  (land  in 
the  pillory,  and  lole  one  of  his  ears,  and  be  im- 
prifoned  for  a year.  And  the  fecond  offence  is 
iclony,  without  benefit  of  clergy.  Slat.  5 Eliz. 
c.  14.  2 Stra.  got.  Barnard.  K.  B.  168.  Fitz- 
&tb-  57- 

The  forgery  of  a deed  of  gift  of  chattels  is 
not  within  the  words  of  this  ftatute : and  forg- 
ing an  alignment  of  a leafe  is  not  within  the 
aft,  becaule  it  doth  not  charge  the  lands,  but 
only  transfers  an  intereft,  which  was  in  being  be- 
fore.  The  king  may  pardon  the  corporal  pu- 
nifhment  of  this  offence-,  but  the  plaintiff  cannot 
releafe  it:  if  hereleafes  thejudgmenr,  He.  it  (hall 
only  difeharge  the  cofls  and  damages  ; and  the 
judges  (hall  proceed  to  judgment  upon  the  refi- 
H h 4 due 
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due  of  the  pains,  and  award  execution  on  the 
fame.  But  in  a very  extraordinary  cafe,  a forgery 
hath  been  compounded  ; and  the  defendant  dis- 
charged on  paying  a fine.  3 Leon.  1 70.  5 Rep , 
50.  3 Salk.  172. 

Forging  or  counterfeiting  any  deed,  will,  bond, 
note,  acquittance,  &c.  for  money,  or  uttering  or 
publifhing  as  true,  knowing  them  to  be  falfe, 
is  felony  (for  every  offence)  exclude!  clergy:  but 
the  attainder  not  to  make  corruption  of  blood, 
&c.  by  ftatute  2 Geo.  2.  c.  26.  perpetuated  by 

2 Geo.  2.  c.  18.  See  7 Geo.  2.  c.  22.  Fofi.Cr. 
Law  1 1 6. 

Perjury  is  a crime  committed  by  wilful  and 
falfe  fwearing,  in  any  judicial  proceedings,  in 
what  is  material  to  the  ilfue  or  cable  in  queftion, 
by  a man’s  own  ad,  or  the  fubornation  of  others. 

3 Inft.  194. 

To  make  an  offence  perjury,  it  muff  be  wil- 
ful and  deliberate,  and  not  committed  through 
fur prize,  inadvertency  or  miftake  of  the  quef- 
tion ; and  the  depolition  is  to  be  diced  and  ab- 
folute,  for  nothing  which  the  party  offers  upon 
his  belief  is  affignable  for  perjury  : it  muff  be 
falfe  in  exprefs  words  or  intention ; and  if  one 
knows  not  what  he  iwears,  it  is  a fal!e  oath  in 
him,  fo  that  a perfon  may  iwear  the  truth,  and 
yet  be  perjured.  3 loft.  167,  266.  2 Roll, 

Abr.  77. 

Where  an  oath  is  taken  before  a perfon  that 
hath  no  authority  to  give  it;  or  when  a court 
hath  not  power  to  hold  plea  of  the  paufe  ; there 
perjury  cannot  be  committed  ; and  if  an  oath  be 
given  by  him  who  hath  lawful  authority,  if  it  be 
not  in  a judicial  proceeding,  but  in  a private  af- 
fair, it  is  pot  pynifhablc  as  perjury.  The  for- 

fwearjng 
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fwearing  mud  be  in  fomething  material  to  the 
iflue : and  therefore  if  what  a witnels  fwears  be 
not  of  any  confequence  in  deciding  the  caufe,  it 
may  not  be  punilhed  as  perjury  t but  if  a falfe 
oath  be  given  by  a man,  attended  with  fuch  cir- 
cumftances,  that  the  jury  are  thereby  induced  in 
the  giving  of  a verdift,  he  may  be  guilty  of  per- 
jury. 3 Lift.  164.  4 In/l.  278.  Rol.  Abr.  41,  78. 

A perfon  may  be  indited  at  Common  Law  for 
a falfe  affidavit  taken  before  a mailer  in  chan- 
cery ; but  not  on  the  ftatute,  becaufe  this  is  not 
perjury  in  a matter  relating  to  the  proof  of  what 
is  in  iflue:  perjury  by  the  Common  Law  may  be 
in  an  immaterial  thing,  in  an  anfwer  in  chan* 
eery  * but  if  one  lwear  falfe  to  an  interrogatory, 
in  a thing  not  materially  charged  therein,  it  is 
not  perjury.  The  ftatute  made  againft  perjury 
extends  to  no  other  perfons  than  witneffes ; but 
perfons  perjuring  themfelves  in  their  anfwers  in 
Chancery,  or  in  the  Exchequer,  or  by  fwearing 
the  peace  againft  another,  iftc.  may  be  punilhed 
for  the  perjury  or  lbbornation  thereof  at  the  Com- 
mon Law ; by  fine,  imprifonment,  pillory, 

Bulft.  322.  Sid.  274.  3 Lift.  1 66. 

By  the  ftatute,  perfons  committing  wilful  and 
corrupt  perjury,  in  any  caufe  depending  concern- 
ing lands  or  goods,  tftc.  in  any  of  the  courts  of 
record,  (hall  forfeit  20/.  and  be  imprifoned  fix 
months  ; and  their  oath  lhall  not  be  received  in 
any  court  of  record,  until  the  judgment  is  re- 
verfed  ; and  if  the  offenders  have  not  goods  or 
chatties  to  pay  the  forfeiture,  they  lhall  be  fet  on 
the  pillory  in  fome  market-place,  and  have  both 
their  ears  nailed  thereto,  and  for  unlawful  and 
corrupt  procuring  and  fuborning  a witnefs  to  give 
falfe  teftimony  in  any  court  of  record,  &c.  the 
offender  lhall  forfeit  40/.  and  if  he  be  not  worth*. 

that, 
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that,  lie  (ball  fuffer  fix  months  imprifonmer.t, 
and  (land  in  the  pillory  in  fomeopen  market  near 
the  place  where  the  offence  was  committed  $ and 
(ball  not  be  received  as  a witneis,  ’till  fueh  judg- 
ment be  reverfed : but  in  cafe  the  judgment  is 
reverfed,  the  party  grieved  (ball  recover  damages 
againft  the  profecutor,  in  aftion  on  the  cafe,  Qc. 
5 El  c.  9.  perpetuated  by  29  El.  t.  5.  21  Jac . 

(.  28.  f 8. 

It  hath  been  adjudged,  that  if  a man  be  con- 
vifled  of  a perjury  at  Common  Law,  a pardon  will 
reftore  the  party  to  his  tellirnony;  but  not  in  a 
conviction  on  the  ftatute,  for  there  he  mud  reverfe 
the  judgment  before  he  can  be  rettored,  and.  dis- 
ability is  part  of  the  judgment.  Perjury,  or  hib- 
ernation, in  proceedings  on  an  indictment,  is  not 
within  the  ftatute,  which  mentions  only  fuits,  by 
writ,  plaint,  &c.  Though  where  a witnefs  lor 
the  king  fwears  falfly,  he  may  be  indicted  at  the 
Common  Law  •,  and  it  is  not  material  whether 
the  oath  were  at  all  credited,  or  the  party  be  any 
way  grieved  by  it,  cr  not  •,  as  this  is  not  a prpfe- 
cution  grounded  on  the  damage  of  the  pa-ty,  but 
on  the  abufeofpublick  juflke.  And  ifaperlon 
procure  another  to  take  a falfe  oath  amounting 
to  perjury,  but  he  doth  not  take  it,  though  the 
peifon  who  incited  him  is  not  guilty  of  fuborna- 
tion  of  perjury,  he  is  punifhabie  by  fine.  2 Salk. 
51?.  3 Infi.  164.  3 Leon.  230.  - 

The  court,  before  whom  any  perfon  is  conviCI- 
ed  of  wilful  perjury  or  fubornation,  befides  the 
punilhment  already  infhCted  by  law,  (hail  order 
$he  offender  to  be  lent  to  the  houfe  of  correction 
for  feven  years,  there  to  be  kept  to  hard  labour, 
or  be  tranfported  for  the  like  term  as  felons, 
by  Stat.  2 Geo.  2.  c.  25.  perpetuated  by  9 Gw.  2. 
t.  1 8. 

The 


Digitized  by  Google 


4 75- 


©f  pnlto  ©tones#. 

VCbe  puniflimcntfi  and  forfeitures  c/-  crimi- 
nals are  as  follow,  viz. 


Punifhment 
for  high 
treafan ♦ 


Puniftiment 
in  petit 
treafon. 


forfeiture. 


IF  a peer  commit  treafon  he  (hall 
be  only  beheaded,  which  is  part 
of  the  judgment,  and  the  king 
commonly  pardons  the  reft.  The 
judgment  in  all  cafes  of  high  trea- 
fon (except  for  counterfeiting  the 
coin)  is  that  the  offender  (hall  be 
drawn  on  a hurdle  or  (ledge  to  the 
i place  of  execution,  and°there  be 
hang’d  by  the  neck,  to  be  cut  down 
alive,  his  privy  members  cut  off, 
his  bowels  ript  up,  taken  out  and 
burnt  before  his  face,  his  head  fe- 
vered from  his  body,  and  his  body 
divided  into  four  quarters,  which 
are  to  be  difpofed  of  as  the  kiner 
■-(hall  think  fir, 

f For  counterfeiting  the  coin, 

| the  offender  is  to  be  drawn  and 
hang’d  : and  the  judgment  in  pe- 
I tit  treafon  is  for  a man  to  be 
{ drawn  and  hang’d;  and  for  a 
l woman  to  be  drawn  and  burnt. 
The  crirninal  for  treafon  (hall 
forfeit  all  his  lands,  tenements  and 
hereditaments,  which  he  had  at 
' the  time  of  the  treafon  committed, 
or  afterwards,  the  right  of  others 
< faved  ; and  all  his  goods  and  chat- 
tels (hall  be  forfeited  from  the 
time  of  the  conviction.  Alfo  his 
blood  (hall  be  corrupted,  on  at- 
tainder, and  his  children  be  in- 
capable to  inherit  to  him  or  any 
.of  his  anceftors. 

Punifh- 
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For  murder,  felony  and  larce- 
ny above  12  d.  a man  or  woman 
Punifhment  is  to  be  hanged  by  the  neck  ’till 
of  murder  J dead  ; and  in  extraordinary  cafes, 
and  felony,  where  a barbarous  murder  is  com- 
mitted, the  body  of  the  offender 
is  ufually  hanged  in  chains.  And 
fee  now  St.  25  Geo.  z.c.  37. 

In  cafe  of  murder,  burglary, 
robbery,  and  all  felonies  for  which 
offenders  fhall  fuffer  death,  they 
fhall  forfeit  all  their  lands  in  fee- 
fimple,  and  goods  and  chattels. 
The  king  fhall  have  goods  of  fe- 
Forfeiture.  \ Ions,  and  year,  day  and  wafte  in 
their  lands  ; which  afterwards 
efcheat  to  the  lord  of  the  manor 
of  whom  held  : for  (landing  mute 
in  cafes  of  felony,  goods  and 
^chattels  are  forfeited. 


r For  manflaughter,  where  the 
5 offender  is  admitted  to  his  clergy, 
the  fhall  be  burnt  in  the  hand. 

" In  manflaughter,  chancemed- 
\ley,  and  fe  defendendo , an  offen- 
der forfeits  his  goods  and  chat- 
tels ; but  in  the  two  laft  be  has 
- a pardon  of  courfe. 
r Here  the  punifhment  is  whip- 
■ ] ping,  or  tranfportation  for  feven 
t years, 

r And  in  petit  larceny,  goods  are 
4 forfeited  ; fo  alfo  for  flight  in  fe- 
tlony,  i$c. 


Pro - 
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Proceedings  on  an  indiftment  of  murder  at 
the  affizes. 

Indi&ment  and  convi&ion  of  murder. 

Warwickshire,  f T)E  it  remembered,  that  at  the  Seffions  of 

to  wit.  I jj  feffions  of  Oyer  and  Ter-  °yer  and 
miner  of  the  lord  the  king,  holden  at  Warwick,  Terminer’ 
in  and  for  the  faid  county,  on  Friday  the  twelfth 
day  of  March  in  the  feventeenth  year  of  the  reign 
of  the  lord  George  the  Third,  now  King  of  Great 
Britain , before  William  earl  Mansfield  chief  juf- 
tice  of  the  faid  lord  the  King  himfelf,  Sir  Henry 
Gould , knight,  one  of  the  juftices  of  the  faid  lord 
the  King  of  the  bench,  and  others  their  fellows ; 
juftices  of  the  faid  lord  the  King,  affigned  by 
letters  patent  of  the  faid  lord  the  King,  under  Commiffion  of 
the  great  feal  of  Great  Britain , made  to  them 
the  aforefaid  juftices  and  others,  and  any  two  or 
more  of  them,  (whereof  one  of  them  the  faid 
William  earl  Mansfield  and  Sir  Henry  Gould, 
among  others  in  the  faid  letters  patent  named, 
the  faid  lord  the  King  would  Ihould  be  one)  to  in- 
quire fully  by  the  oath  of  good  and  lawful  men 
of  the  county  aforefaid,  by  whom  the  truth  of 
the  matter  might  be  the  better  known,  (and 
by  other  ways,  methods  and  means,  whereby 
they  might  the  better  know,  or  be  able,  as 
well  within  liberties  as  without,)  the  truth  of  all 
treafons,  mifprifions  of  treafons,  infurreflions, 
rebellions,  murders,  felonies,  manflaughter,  kil- 
lings, burglaries,  rapes  of  women,  and  other 
mildeeds,  offences  and  injuries  whatfoever,  and 
alfo  the  acceffaries  of  the  fame,  within  the 
county  aforefaid,  as  well  within  liberties  as 

without,' 
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without,  by  whomfoever  and  howfoever  done* 
had,  perpetrated  and  committed,  and  by  whom* 
to  whom,  when,  how,  and  in  what  manner 
and  of  other  articles  and  offences  in  the  faid  let- 
ters patent  of  the  laid  lord  the  King  fpecified, 
. the  premiffes  and  every  and  each  of  them 
howfoever  concerning ; and  to  hear  and  deter- 
mine the  faid  trealons  and  other  the  premiffes, 
according  to  the  law  and  cuftom  of  that 
realm  of  England ; and  alfo  keepers  of  the  peace, 
and  juft  ices  of  the  faid  lord  the  King,  affigned 
to  hear  and  determine  divers  felonies,  trelpaffes, 
and  other  mifdemeanors  committed  within  the 
county  aforefaid ; by  the  oath  of  Sir  James 
Thctnpfon,  baronet,  Charles  Roper , Henry  Dawes , 
Peter  Wilfon , Samuel  Rogers,  John  Dawfert, 
James  Philips,  John  Mayo , Richard  Savage, 
William  Beil,  James  Morris,  Lawrence  Hall , 
and  Charles  Carter , cfquires,  good  and  lawful 
men  of  the  county  afo'tfaid,  impanelled,  «fworn 
and  charged  to  inquire  for  the  faid  lord  the  King 
and  for  the  body  of  the  laid  county,  it  is  pre- 
fented.  That  Peter  Hun',  late  of  Birmingham,  in 
the  faid  county,  gent,  not  having  God  before 
his  eyes,  but  being  moved  and  Jeduced  by  the 
inftigation  of  the  devil,  on  the  fifth  day  of 
March  in  the  faid  feventeenth  year  of  the  reign  of 
the  faid  lord  the  King,  at  Birmingham  aforefaid, 
with  force  and  arms,  in  and  upon  one  Samuel 
Collins,  in  the  peace  of  God,  and  of  the  faid  lord 
the  King,  then  and  there  being,  felonioufly,  wil- 
fully, and  of  his  malice  aforethought,  did  make 
an  affault ; and  that  the  faid  Peter  Hunt,  with 
a certain  drawn  fword  of  the  value  of  five  fhil- 
lings,  which  he  the  faid  Peter  Hunt  in  his  right 
hand  then  and  there  had  and  held,  the  faid  Sa* 
mud  Collins  in  and  upon  the  left  fide  of  the 
3 belly 
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belly  of  him  the  faid  Samuel  Collins  then  and 

there  felonioufly,  wilfully,  and  of  his  malice 

aforethought  did  ftrike  and  thruft  ; giving  unto* 

the  faid  Samuel  Collins  then  and  there  with  the 

l'word  aforefaid,  in  and  upon  the  left  fide  of  the 

belly  of  him  the  faid  Samuel  Collins , one  mortal 

wound  of  the  breadth  of  one  inch,  and  the  depth 

of  nine  inches;  of  which  faid  mortal  wound  he 

the  faid  Samuel  Collins  then  and  there  inftantly 

died : and  fo  the  faid  Peter  Hunt  him  the  laid 

Samuel  Collins  on  the  aforefaid  fifth  day  of 

March  in  the  year  aforefaid,  at  Birmingham 

aforefaid,  in  the  county  aforefaid,  in  manner 

and  form  aforefaid,  felonioufly,  wilfully  and  of 

hi3  maiice  aforethought,  did  kill  and  murder, 

againft  the  peace  of  the  faid  lord  the  now  King, 

his  crown  and  dignity.  Whereupon  the  Iheriff  Capias. 

of  the  county  aforefaid  is  commanded,  that  he 

omit  not  for  any  liberty  in  his  bailiwick,  but 

that  he  take  the  faid  Peter  Hunt , if  he  may  be 

found  in  his  bailiwick,  and  him  fafely  keep,  to 

anl'wer  to  the  felony  and  murder  whereof  he 

Hands  indifted.  Which  faid  indkilment  the  faid  Seflion  of  gaol 

juftices  of  the  lord  the  King  above-named  after-  delivery. 

wards,  to  wit,  at  the  delivery  of  the  gaol  of  the 

faid  lofd  the  King,  holden  at  Warwick  in  and 

for  the  county  aforefaid  on  Monday  the  fixth 

day  of  dugufl  in  the  feventeemh  year  of  the  reign 

of  the  faid  lord  the  King,  before  George  Perrott, 

elquire,  one  of  the  barons  of  the  exchequer  of 

the  faid  lord  the  King,  Sir  Jofiph  Tates , knight, 

one  of  the  juftices  of  the  faid  lord  the  King  af- 

figned  to  hold  pleas  before  the  King  hirrtfclf,  and 

others  their  fellows,  juftices  of  the  faid  lord  the 

King,  afiigned  to  deliver  his  faid  gaol  of  the 

countyraforefaid,  of  the  prifoners  therein  being, 

by  thei  proper  hands  to  deliver  here  in  court  of 

record 
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record  in  form  of  law  to  be  determined.  Arid 
afterwards,  to  wit,  at  the  fame  delivery  of  the 
<raol  of  the  fa  id  lord  the  King  of  his  county 
aforefaid,  on  the  faid  Monday  the  fixth  day  of 
Auguft  in  the  faid  feventeenth  year  of  the  reign 
of  the  faid  lord  the  King,  before  the  faid  juftices 
of  the  lord  the  King  laft  above  named,  and 
others  their  fellows  aforefaid  ; here  cometh  the 
faid  Peter  Hunt , under  the  cuftody  of  IV. 
B.  efquire,  fheriff  of  the  county  aforefaid, 
(in  whofe  cuftody  is  the  gaol  of  the  county 
aforefaid,  for  the  caufe  aforefaid,  he  had  been 
before  committed)  being  brought  to  the  bar  by 
the  faid  fheriff,  to  whom  he  is  here  alfo  com- 
mitted: and  forthwith  being  demanded  of  the 
premifles  aforefaid  above  charged  upon  him  how 
he  will  acquit  himfelf  thereof,  he  faith,  that 
he  is  not  guilty  thereof ; and  thereof  for  good 
and  evil  he  puts  himfelf  upon  the  country : 
Therefore  let  a jury  thereupon  here  immediately 
come  before  the  faid  juftices  of  the  lord  the 
King  laft  above  named,  and  others  their  fel- 
lows aforefaid,  by  whom  the  truth  of  the  mat- 
ter may  be  the  better  known,  and  who  have  no 
affinity  to  the  faid  Peter  Hunt , to  recognize 
upon  their  oath,  whether  the  faid  Peter  Hunt 
be  guilty  of  the  premifles  in  the  indi&ment 
aforefaid  above  fpecified,  or  not  guilty.  And 
the  jurors  of  the  faid  jury  by  the  faid  fheriff 
for  this  purpofe  impanelled  and  returned,  to 
wit,  David  Williams,  John  Smith , ‘Tbsmas 
Horne , Charles  Hokes,  Richard  May , fValter 
Duke,  Matthew  Lyon,  James  White , William 
Bates , Oliver  Green,  Bartholomew  Najh,  and 
Henry  Long,  being  called,  come;  who  being 
eladed,  tried  and  fworn,  to  fpeak  the  truth  of 

the 
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the  premifles,  upon  their  oath  fay,  that  the  faid 
Peter  Hunt  is  guilty  of  the  felony  and  murder 
aforefaid,  on  him  above  charged  in  the  form 
aforefaid,  as  by  the  indiflment  aforefaid  is  above 
fuppofed  againft  him  ; and  that  the  faid  Peter 
Hunt , at  the  time  of  committing  the  faid  felony 
and  murder,  or  at  any  time  fince,  had  no  goods 
or  chattels,  lands  or  tenements,  to  the  know* 
ledge  of  the  faid  jurors  ; and  upon  this  it  is  de- 
manded of  him,  if  he  hath  or  knoweth  any 
thing  to  fay,  wherefore  the  faid  juftices  ought 
not  upon  the  premifles  to  proceed  to  judgment 
and  execution  of  him:  who  nothing  further 
faith,  unlefs  as  he  before  had  faid  : therefore  it 
is  confidered  by  the  faid  juftices  here,  that  the 
faid  Peter  Hunt  be  hanged  by  the  neck  till  he 
be  dead.  Black.  Anal.  186. 


ConxiHicn  of  manjlaughtcr. 

• — upon  their  oath,  that  the  faid  Peter 

Hunt  is  not  guilty  of  the  murder  aforefaid, 
above  charged  upon  him ; but  that  the  laid 
Peter  is  guilty  of  the  felonious  flaying  of  the 
aforefaid  Samuel  Collins  j and  that  he  hath  no 
goods  or  chattels,  lands  or  tenements  at  the 
time  of  the  felony  and  manflaughter  aforefaid, 
or  ever  afterwards  to  their  knowledge.  And 
immediately  it  is  demanded  of  the  faid  Peter , 
if  he  hath  or  knoweth  any  thing  to  fay,  where- 
fore the  juftices  here  ought  not  upon  the  pre- 
mifles to  proceed  to  judgment  and  execution 
of  him:  who  faith  that  he  is  a clerk,  and 
prayeth  the  benefit  of  his  clergy  to  be  allowed 
him  in  this  behalf:  therefore  it  is  confidered  by 
1 i the 
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the  faid  juftiees  here,  that  the  faid  Peter  Hunt 
be  burned  in  his  left  hand,  and  delivered. 
And  immediately  he  is  burned  in  his  left  hand, 
and  is  delivered,  according  to  the  form  of  the 
ftatute.  Id.  189. 
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* 

Page  i,  A S all  wrong  may  be  confidered 
as  merely  a privation  of  right, 
the  one  natural  remedy  for  every  fpecies  of 
wrong  is  the  being  put  in  poffeffion  of  that  right, 
whereof  the  party  injured  is  deprived.  This 
may  either  be  effe&ed  by  a fpecific  delivery  or 
reftoration  of  the  fubjed-matter  in  dilpute  to  the 
legal  owner ; as  when  lands  or  perfonal  chattels 
are  unjuftly  with-held  or  invaded : or,  where  that 
is  not  a poffible  or  at  leaft  an  adequate  re- 
medy, by  making  the  fufferer  a pecuniary  fa- 
tisfadion  in  damages;  as  in  cafe  of  afTaulc, 
breach  of  contrad,  &c.  to  which  damages  the 
party  injured  has  acquired  an  incomplete  or  in- 
choate right , the  inftant  he  receives  the  injury: 
tho*  fuch  right  be  not  fully  afcertained  till  they 
are  afiefled  by  the  intervention  of  the  law.  The 
inftruments  whereby  this  remedy  is  obtained 
(which  are  fometimes  confidered  in  the  light  of 
the  remedy  itfelf ) are  a diverfttyoi  suits  and  ac- 
tions ; which*are  dtfined  by  the  mirror  (c.  2. 
§ I.  to  be  “ THE  LAWFUL  DEMAND  OF  ONE’S 

right  or  as  Braflon  and  Fleta  exprefs  it,  in 
the  words  of  JuJlinian,  jus  profequendi  in  judicio 
quod  alicui  debet ur. 
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The  diverftty  of  suits,  or  remedial  irr- 
flruments  of  juftice,  are  from  the  fub- 
jedl  of  them  diftinguifhed  into  three 
kinds  i Adlions, 

Personal,  Real,  and  Mixed. 

Personal  actions  are  fuch  whereby  a man 
claims  a debt,  or  perfonal  duty,  or  damages  in 
lieu  thereof;  and  likewife  whereby  a man  claims 
a fatisfadlion  in  damages  for  fome  injury  done  to 
his  perfon  or  property.  The  former  are  faid  to 
be  founded  on  contracts,  the  latter  on  torts 
or  wrongs.  Of  the  former  nature  are  all  ac- 
tions upon  debt  or  promifes : — of  the  latter  all 
adlions  for  trefpafTes,  nufances,  a (faults,  defa- 
matory words,  and  the  like. 

Real  adlions,  (or,  as  they  are  called  in  the- 
mirror,  e.  2,  $ 6.  feodal  adlions)  which  concern 
real  property  onfy,  are  fuch  whereby  the  plaintiff* 
here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or 
other  hereditaments,  irv  fee-firnple,  fee-tail,  or 
for  term  of  life.  By  thefe  adlions  formerly  ail 
difputes  concerning  real  eftates  were  decided  * 
but  they  are  now  pretty  generally  laid  afide  in 
pradtice,  on  account  of  the  great  nicety  required 
in  their  management,  and  the  inconvenient  length 
of  their  procefs : a much  more  expeditious  me- 
thod of  trying  titles  being  fince  introduced,  by 
other  adlions  perfonal  and  mixed. 

Mixed  adlions  are  fuits  partaking  of  the  nature 
of  the  other  two,  wherein  fame  real  property  is  de- 
manded, 
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manded , and  alfo  per  final  damages  for  a wrong 
fuftained.  As  for  inftance,  an  a ft  ion  of  wafte : 
which  is  brought  by  him  who  hath  the  inherit- 
ance, in  remainder  or  reverfion,  againft  the  te- 
nant for  life,  who  hath  committed  wafte  therein, 
to  recover  not  only  the  land  wafted,  which  would 
make  it  merely  a real  aftion;  but  alfo  treble 
damages,  in  purfuance  of  the  ftatute  of  Gloucefi 
ter , 6 Ed.  1.  c.  5.  which  is  a personal  re- 
compense-, and  fo  both,  being  joined  together, 
denominate  it  a mixed  aftion. 

Under  thefe  three  heads  may  every  fpecies  of 
remedy  by  fuit  or  aftion  in  the  courts  of  com- 
mon law  be  comprifed.  But  in  order  effeftually 
to  apply  the  remedy,  it  is  firft  necdTary  to  af- 
certain  the  complaint, 

Tho’  in  the  firft  part  of  this  book,  the  feveral 
kinds  of  private  wrongs,  or  civil  injuries,  are  in 
a concife  manner  enumerated,  and  their  refpec- 
tive  natures  enquired  into;  recounting  at  the 
fame  time  the  refpeftive  remedies,  which  are 
furnilhed  by  the  law  for  every  infraftion  of  righr, 
yet  it  muft  be  remembred,  that  all  civil  injuries 
are  of  two  kinds,  the  one  without  force  or  vi- 
olence, as  flander  or  breach  of  contraft ; the 
ether  coupled  with  force  and  violence,  as  batter- 
ies, or  falie  imprifonment.  Finch  L.  184O  which 
latter  fpecies  favour  fomething  of  the  criminal 
kind,  being  always  attended  with  1'ome  violation 
of  the  peace ; for  which  in  ftriftnefs  of  law  a 
fine  ought  to  be  paid  to  the  king,  as  well  as  pri- 
vate fatisfaftion  to  the  party  injured.  Finch  L. 
198.  Jenk,  Cent.  185. 

This  ditlinftion  of  private  wrongs,  into  in- 
juries with  and  without  force,  run  thro*  all  the 
variety  of  which  we  have  treated  In  the  former 
part  of  this  book. 


4S6 


APPENDIX  I. 

Page  34. — As  to  aftions  on  the  cafe , or,  in  the 
. true  legal  term,  a fpecial  Atlion  of  trefpafs  upon 
the  cafe. 

For  wrongs  or  injuries  unaccompanied  by 
fo-ce,  there  is  a remedy  in  damages  by  the  above 
aftion.  It  is  an  univerfal  remedy  for  all  per- 
fonal  injuries  without  force;  fo  called,  becaufe 
the  plaintiff’s  whole  cafe  or  caufe  of  complaint 
is  fet  forth  at  length  in  the  original  writ.  For 
tho’  in  general  there  are  methods  prefcribed  and 
forms  of  actions  previoufly  fettled,  for  redrefling 
thofe  wrongs  which  mod  ufually  occur,  and  in 
which  the  very  aft  itfelf  is  immediately  pre-r 
judicial  or  injurious  to  the  plaintiff’s  perfon  or 
property,  as  battery,  non-payment  of  debts,  de- 
taining goods,  or  the  like;  yet  where  any  fpe- 
cial consequential  damage  arifes,  which  could 
not  be  forefeen  and  provided  for  in  the  ordi- 
nary courfe  of  juftice,  the  party  injured  is  al-r 
lowed,  both  by  common  law  and  the  Stat.  of 
Weflm.  2.  c.  24.  to  bring  a fpecial  aftion  on  bis. 
own  cafe,  by  a writ  formed  according  to  the  pe- 
culiar circumftances  of  his  own  particular  griev- 
ance. For  wherever  the  common  law 

GIVES  A RIGHT  OR  PROHIBITS  AN  INJURY,  IT 
>LSO  GIVES  A REMEDY  BYACJ|ON;  (i  Salk.  20, 
6 Mod.  54.)  therefore,  whenever  a new  injury 
is  done,  a new  method  of  remedy  muft  be  pur- 
fued.  Cro.  Jac.  478.  And  it  is  a fettled  dif- 
tinftion,  ( 1 1 Mod.  1 80,  Ld.  Raymond  1 402.  Stra. 
635.)  that  where  an  aft  is  done  which  is  in  it- 
felf an  immediate  injury,  there  the  remedy  is 
ufually  by  an  aftion  of  trefpafs  vi  et  armis:  but 
where  there  is  no  aft  done , but  only  a culpable 
omifiion;  or  where  the  aft  is  not  immediately  in- 
jurious, but  only  by  consequence  and  colla- 
terally ; there  no  aftion  of  trefpafs  vi  et  armis 

will 
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will  lie,  but  an  a Elion  on  the  fpecial  cafe , for  the 
damages  confequent  on  fuch  0 million  or  aft. 

Page  48. — As  to  the  aftion  of  account. 

It  is  of  late  very  much  difufed,  fince  it  is 
found  by  experience  that  the  moft  ready  and 
effectual  way  to  fettle  matters  of  account  is  by 
bill  in  a court  of  equity,  where  a difcovery  may 
be  had  on  defendants  oath,  without  relying 
merely  on  the  evidence  which  the  plaintiff  may 
be  able  to  produce.  Tho5  when  an  account  is 
once  ftated,  nothing  is  more  common  than  an 
aftion  upon  the  implied  ajfumpfit  to  pay  the  bal- 
lance. 

Page  59. — Trover. 

The  freedom  of  this  aftion  from  wager  of 
law,  and  the  lefs  degree  of  certainty  requifice  in 
delcribing  the  goods,  ( Salk . 654.)  gave  it  fo 
confiderable  an  advantage  over  the  aftion  of 
detinue , that  by  a fiction  of  law  aftions  of 
trover  were  at  length  permitted  to  be  brought 
againft  any  man  who  had  in  his  pofieffion  by 
any  means  whatfoever  the  perfonal  goods  of  an- 
other, and  fold  or  ufed  them  without  the  con- 
fent  of  the  owner,  or  refufed  to  deliver  them  - 
when  demanded.  The  injury  lies  in  the 
conversion,  for  any  man  may  take  the  goods  of 
another  into  poffdfion,  if  he  finds  them ; but  no 
finder  is  allowed  to  acquire  a property  therein, 
unlefs  the  owner  be  for  ever  unknown : therefore 
he  mull  not  convert  them  to  his  own  ufe,  which 
the  law  prefumes  him  to  do,  if  he  refufes  to  re- 
ftore  them  to  the  owner  •,  for  which  reafon  fuch 
refufal  is,  prima  facie , fufficient  evidence  of  a 
converfion.  • 10  Rep.  56.  The  faft  of  the  find- 
ing, or  trover,  is  therefore  now  totally  immate- 
rial : for  the  plaintiff  needs  only  to  fuggefl: 
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( as  wards  of  form ) that  he  loft  fuch  goods,  and 
that  defendant  found  them ; and  if  he  proves 
that  the  goods  are  bis  property,  and  that  the 
defendant  had  them  in  his  pofTeflion,  it  is 
fufficienc.  But  a conversion  must  be  fully 
proved  : and  then  in  this  ad  ion  the  plaintiff 
recovers  damages,  equal  to  the  value  of  the  thing 
converted,  but  not  the  thing  itfelf  j which  nothing 
will  recover  but  an  adion  of  detinue  or  replevin . 

Page  64. — As  to  the  adion  of  flander,  it  is 
neceftary  to  ebferve  that,  words  fpoken  in  de- 
rogation of  a peer,  a judge,  or  other  great  of- 
ficer of  the  realm,  which  are  called  fcandalum 
magnatum,  are  held  to  be  more  heinous,  than 
words  fpoken  of  a common  perfon  ; (1  Vent.  60.) 
and,  tho’  they  be  fuch  as  would  not  be  adion- 
able  in  the  cafe  of  a common  perfon,  yet  when 
fpoken  in  difgrace  of  fuch  high  and  refpedable 
characters,  they  amount  to  an  atrocious  injury  ; 
which  is  red  relied  by  an  adion  on  the  cafe  foun- 
ded on  many  ancient  flatutes,  ( IVefm . 1.  3 Ed, 

1.  c.  34.  2 Ric.  2.  c.  5.  12  Ric.  2,  j|.)  as 

well  on  behalf  of  the  *crown,  to  inflid  the 
punifhment  of  imprilonment  on  the  flanderer, 
as  on  behalf  of  the  party  to  recover  damages  for 
the  injury  fuftained.  Words  allotending  to  fcan- 
tialize  a magillrate,  or  perfon  in  a public  truft, 
are  reputed  more  highly  injurious  than  when 
fpoken  of  a private  man.  Lord  Raym,  1360, 
It  is  faid,  that  formerly  no  adions  were  brpughc 
tor  words,  unlef's  the  flander  was  fuch,  as  (if 
true)  would  endanger  the  life  of  the  objeCt 
of  it.  2 bent,  28.  But,  too  great  en- 
couragement being  given  by  this  lenity  to  falfe 
and  malicious  flandereis,  it  is  now  held,  that  for 
fcandalvus  words,  which  may  endanger  a man 
in  law,  may  exclude  him  from  fqciety,  may  im-, 
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pair  his  trade,  or  may  affedb  a peer,  a magiftrate, 
or  one  in  public  truft,  an  action  on  the  cafe  may 
be  had  without  proving  any  particular 
damage  to  have  happened,  but  merely  on  the  pro- 
bability  that  it  might  happen.  But  with  regard 
to  words  that  do  not  thus  apparently,  and  upon 
the  face  of  them,  import  fuch  defamation  as  will 
of  courfe  be  injurious,  it  is  neceflary  that  the 
plaintiff'  fhould  aver  fome  particular  damage  to 
have  happened  •,  which  is  called  laying  his  adlion 
with  a per  quod.  As  if  I fay  that  fuch  a clergy- 
man, is  a baftard,  he  cannot  for  this  bring  any 
adlion  againft  me,  unlefs  he  can  (hew  fome  /pedal 
lofs  by  it ; in  which  cafe  he  may  bring  his 
adlion  againft  me,  for  faying  he  was  a baftard, 
per  quod , he  loft  the  prefentation  to  fuch  a liv- 
ing. 4 Rep.  17.  x Lev.  248.  But  mere  four-  y 
rilicy,  or  opprobrious  words,  which  neither  in 
themfelves  import,  nor  are  in  fact  attended  with 
any  injurious  effedts,  will  not  fupport  an  adlion. 

So  foandals,  which  concern  matters  merely  fpi- 
ritual,  as  to  call  a man,  heretic,  or  adulterer, 
are  cognizable  only  in  the  ecclefiaftical  court  1 
unlefs  any  temporal  damage  enfues,  which  may 
be  a foundation  for  a per  quod.  Noy  64.  1 

Freem.  277.  Words  of  heat  and  paffion,  as  to 
call  a man  rogue  and  rafoal,  if  produdtive  of 
no  ill  confequence,  and  not  of  any  of  the  danger- 
ous fpecies  before  mentioned,  are  not  adtionabJe  r 
neither  are  words  fpoken  in  a friendly  manner, 
as  by  way  of  advice,  admonition,  or  concern, 
without  any  tindlure  or.circumftance  of  ill  will  j 
for,  in  both  thefe  cafes,  they  are  not  malicioufly 
fpoken,  which  is  part  of  the  definition  of  flander.  / 
{Finch  L.  186.  1 Lev.  82.  Cro.  Jac.  91.)  The 

planner  of  laying  the  flander  or  defamation  in 
a declaration  for  words  being,  that  defendant,. 

falfely 
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falftly  and  maliciously,  / aid , rehear  fed t pr»- 
daimed  and  loudly  publifloed  the  words,  &c. 

Neither  are  any  reflecting  words  made  ufe  of 
in  legal  proceedings,  and  pertinent  to  the 
cause  in  hand,  a fufficient  caufe  for  action  of 
ilander. 

jy;  ft. — No  notice  being  taken  of  the  viola- 
tion of  the  right  of  pcrlonal  liberty,  by  fatfe 
imprijonment,  the  reader  who  chufes  to  confulc 
that  pare  of  the  law,  will  find  it  very  fully  and 
learnedly  treated  of  by  Doctor  Blackjlone,  in  3; 
Com.  127,  C?V, 


parre  81. — Eje&ment. 

A writ  of  ejeftionc  firm or  aft  ion  of  trefpaf* 
• jn  'effment,  lieth,  where  lands  or  tenements  arc 
let  for  a term  of  years ; and  afterwards  the  lef- 
for,  reverfioner,  remainder- man,  or  any  ftranger, 
doth  eject  or  cult  the  leiTee  of  his  term.  F.  N.  B. 
220.  In  this  cafe  he  fhall  have  this  writ  of 
efeffion,  to  call  the  defendant  to  anfwer  for  en- 
tering on  the  lands  fo  demiled  to  the  plaintiff 
for  a° term  that  is  not  yet  expired,  and  ejeding^ 
him.  And  by  this  writ  the  plaintiff  flftll  re- 
cover back  his  term,  or  the  remainder  of  it,  with 
' damages. 

Since  the  difefe  of  real  ad  10ns,  this  mixed 
proceeding  is  become  the  common  method  of 
trying  the°title  to  lands  or  tenements.  It  may 
not  therefore  be  improper  to  delineate,  with 
feme  degree  of  minutenefs,  it’s  hiftory,  the  man- 
ner of  it’s  procefs,  and  the  principles  whereon 

it  is  grounded. 

The  writ  of  covenant,  for  breach  of  the  con- 
traft  contained  in  the  leafe  for  years,  was  an- 
ciently the  only  fpecific  remedy  for  recovering 
auainit  the  lelfer  a term  from  which  he  had 
^ eje&ed 
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ejedted  his  leffee,  together  with  damages  for  the 
oufter.  But  if  the  leflce  was  cjedted  by  a (Gran- 
ger, claiming  under  a title  fuperior  (F.  N.  B. 
145.)  to  that  of  the  leflfor,  or  by  a grantee  of  the 
reverfion,  (who  might  at  any  time  by  a common 
recovery  have  deftroyed  the  term,)  tho’  the  lef- 
fee might  ftill  maintain  an  adtion  of  covenant 
againft  the  lelfor,  for  non-performance  of  his 
contraft  or  leafe,  yet  he  could  not  by  any 
means  recover  the  term  itfelf.  If  the  oufter 
was  committed  by  a mereftranger,  without  any 
title  to  the  land,  the  leftbr  might  indeed  by  a 
real  adiion  recover  pofiefiion  of  the  freehold, 
but  the  leflee  had  no  other  remedy  againft  the 
ejedtor  but  in  damages,  by  a writ  of  ejtftione  fir- 
mer, for  the  trefpafs  committed  in  ejedting  him 
from  his  farm.  Fitz.  Abr.  tit.  eje£t.  firm.  2.  But 
afterwards,  when  the  courts  of  equity  began  to 
oblige  the  ejedtor  to  make  a fprcific  reftisution  of 
the  land  to  the  party  immediately  injured,  the 
courts  of  law  alfo  adopted  the  fame  method  of 
doing  complete  juftice;  and,  in  the  profecution 
of  a writ  of  ejectment,  introduced  a fpecies  of 
remedy  not  warranted  by  the  original  writ  nor 
frayed  by  the  declaration  (which  go  only  for  da- 
mages merely,  and  arefilent  as  to  any  reftitution,) 
viz.  a judgment  to  recover  the  term,  and  a writ  of 
poiTeffion  thereupon.  This  method  feems  to  have 
been  fettled  as  early  as  the  reign  of  Edward 
IV.  * tho’  it  hath  been  faid  (F.  fib.  B.  220.)  to 
have  firft  begun  under  Henry  VII.  becaufe  it 


''  * 7 Edvo.  IV.  6.  Per  Fairfax  ; ft  home  port  ejeEIione  fir~ 
mae,  U plaintiff  reccvera  fin  terme  qui  eft  arere,  ftbien  come 
in  quaie  treat  infra  tcrminum  ; et,  ft  nul foit  arere,  donques 
tout  in  dtu/iages.  (Bro.Abr.  tit.  quart  ejecit  infra  terminum,  6.) 

probably 
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probably  was  then  jirft  applied  to  it’s  prefent 
principal  ufe,  that  of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance, 
whereby  this  end  is  effected,  we  muft  recolledt 
that  the  remedy  by  ejedtment  is  in  it’s  original 
an  attion  brought  by  one  who  hath  a lea k for 
years , to  repair  the  injury  done  him  by  dif- 
poffeffion.  In  order  therefore  to  convert  it  into 
a method  of  trying  titles  to  the  freehold,  it  is 
firft  neceffary  that  the  claimant  do  take  poffeffion 
of  the  lands,  to  empower  him  to  conftitute  a 
leffce  for  years,  who  may  be  capable  of  receiving 
this  injury  of  difpoffeffion.  For  it  would  be  an 
offence,  called  in  our  law  maintenance,  to 
convey  a title  to  another,  when  the  grantor 
is  not  in  poffeffion  of  the  land : and  indeed  it 
was  doubted  at  firft,  whether  this  occafional 
poffeffion,  taken  merely  for  the  purpofe  of  con- 
veying the  title,  excufed  the  leffor  from  the  le- 
gal guilt  of  maintenance,  i Cb.  Rep.  Append. 
39. — When  therefore  a perfon,  who  hath  right 
of  entry  into  lands,  determines  to  acquire  that 
poffeffion,  which  is  wrongfully  with-held  by  the 
prefent  tenant,  he  makes  (as  by  law  he  may) 
a formal  entry  on  the  premiffes  * and  being  fo 
in  poffeffion  of  the  foil,  he  there,  upon  the  land , 
feals  and  delivers  a leafe  for  years  to  fome  third 
perfon  or  leffce : and,  having  thus  given  him 
entry,  leaves  him  in  poffeffion  of  the  premifes. 
This  leffce  is  to  ftay  upon  the  land,  till  the 
prior  tenant,  or  he  who  had  the  previous  poff 
teffion,  enters  thereon  afrcfh  and  oufts  him ; or 
till  fome  other  perfon  (either  by  accident,  or  by 
agreement  before-band ) comes  on  the  land,  and  >. 
turns  him  out,  or  ejeds  him. 

For  this  injury  the  leffce  is  intitled  to  his  ac- 
tion of  ejedment  againft  the  tenant,  or  this 

cafual 
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cafual  ejeRor , which  ever  it  was  who  oufted  him, 
to  recover  back  his  term  and  damages.  But 
where  this  aftion  is  broughc  againft  fuch  a ca- 
fual ejeftor  as  is  before  mentioned,  and  not 
againft  the  very  tenant  in  poffeffion,  the  court 
will  not  fuffer  the  tenant  to  lofe  his  poffefiion 
without  any  opportunity  to  defend  it.  Where- 
fore it  is  a (landing  rule,  that  no  plaintiff  (hall 
proceed  in  eje&ment  to  recover  lands  againft  a 
cafual  ejedlor,  without  notice  given  to  the  te- 
nant in  poffeffion  (if  any  there  be)  and  making 
him  a defendant  if  he  pleafes.  And,  in  order 
to  maintain  the  aftion,  the  plaintiff  muft, 
in  cafe  of  any  defence,  make  out  four  points 
before  the  court;  viz.  title,  lease,  entry-, 
and  ouster.  Firft,  he  muft  (hew  a good  title 
in  his  leffor,  which  brings  the  matter  of  right 
entirely  before  the  court ; then  that  the  leffor, 
being  feifed  by  virtue  of  fuch  title,  did  make 
him  the  leafs  for  the  prefent  term  ; thirdly,  that 
he  the  leffee  or  plaintiff,  did  enter  or  take  pof- 
feffion  in  confequence  of  fuch  leale  •,  and  then,, 
laflly,  that  the  defendant  oujled  or  cje&ed  him. 
Whereupon  he  (hall  have  judgment  to  recover 
his  term  and  damages;  and  (hall,  in  confe- 
quence, have  a writ  of  pojfejfion , which  the 
iheriffisto  execute,  by  delivering  him  the  un- 
difturbed  and  peaceable  poffeffion  of  his 
term. 

This  is  the  regular  method  of  bringing  an 
aftion  of  ejedlment,  in  which  the  title  of  the 
leffor  comes  collaterally  and  incidentally  before 
the  court,  in  order  to  (hew  the  injury  dor.6  to 
the  leffee  by  this  oufter.  This  method  muft  be 
(till  continued  in  due  form  and  ftriftnefs,  fave 
only  as  to  the  notice  to  the  tenant,  whenever 
the  poffeffion  is  vacant,  or  there  is  no  adlual 
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occupant  of  the  premifes;  and  alfo  in  fome 
other  cafes.  But,  as  much  trouble  and  formali- 
ty were  found  to  attend  the  actual  making  of 
the  leafey  entry , and  cufier,  a new  and  more 
eafy  method  of  trying  titles  by  writ  of  ejedtment, 
1 where  there  is  ary  attual  tenant  or  occupier  of  the 
premifes  in  difpute,  was  invented  fomewhat  more 
than  a century  ago,  by  the  lord  chief  juftice 
Rolle,  who  then  fat  in  the  court  of  upper  bench  ; 
fo  called  during  the  exile  of  king  Charles  the 
lecond.  This  new  method  entirely  depends  on 
A stfRiNG  of  legal  fictions;  no  a&ual  leafe 
is  made,  no  actual  entry  by  plaintiff,  no  adtual 
oufter  by  defendant ; but  all  are  merely  ideal, 
for  the  foie  purpofe  of  trying  the  title.  To 
this  end,  in  the  proceedings  (ante  85.)  a leafe 
for  a term  of  years  is  dated  to  have  been  made, 
by  him  who  claims  title,  to  the  plaintiff  who 
brings  the  action  ; as  by  T.  B to  A.  B. ; which 
plaintiff  ought  to  be  fome  real  perfon,  and  not 
merely  an  ideal  fitStitious  one,  who  has  no  exig- 
ence, as  is  frequently  tho’  unwarrantably  prac- 
tifed:  6 Mod.  309.  It  is  alfo  dated  that  A.  B. 
the  leffee,  entered  ; and  that  defendant  C.  D. 
who  is  called  the  cafual  ejePlor , oufted  him  ; for 
which  oufter  he  brings  this  adlion.  As  foon  as 
this  action  is  brought,  and  the  complaint  fully 
dated  in  the  declaration,  ( ante  8 5.)  C.  D.  the  ca- 
fual ejedlor  fends  a written  notice  to  the  tenant  in 
poffeflion  of  the  lands,  as  E.  E.  informing  him 
of  the  adtion  brought  by  A.  B.  and  tranfmitting 
him  a copy  of  the  declaration. — fide  ante  86.  On 
receipt  of  this  friendly  caution,  if  the  tenant  in 
poffelfton  does  not  within  a limited  time  apply 
to  the  court  to  be  admitted  a defendant  in  the 
dead  of  C.  D.  he  is  fuppofed1  to  have  no  right  at 
all  •,  and,  on  judgment  being  had  againft  C.  D. 
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the  cafual  ejeftor,  E.  E.  the  real  tenant  will  be 
turned  out  of  poffeffion  by  the  fheriff. 

But  if  the  tenant  in  poffeffion  applies  to  be 
made  a defendant,  it  is  allowed  him  on  this 
condition  ; that  he  enter  into  a rule  of  court  to 
confefs,  at  the  trial  of  the  caufe,  three  of  the  four 
requifites  for  the  maintenance  of  the  plaintiff’s 
aftion  v viz.  the  lease,  of  T.  B.  the  leffor,  the 
entry  of  A.  B.  the  plaintiff,  and  his  ouster 
by  E.  E.  himfelf,  now  made  the  defendant  in- 
ftead  of  C.  D.  which  requifites,  as  they  are 
wMly  fictitious,  fliould  the  defendant  put  the 
plaintiff  to  prove,  he  muft  of  courfe  be  nonfuited 
for  want  of  evidence ; but  by  fuch  ftipulated 
confeffion  of  leafs , entry , and  ettjler,  the  trial 
will  now  (land  on  the  merits  of  the  title  only. 
This  done,  the  declaration  is  altered  by  inferring 
the  name  of  E.  E.  inftead  of  C.  D.  and  the 
caufe  goes  down  to  trial  under  the  name  of 
A.  B.  (the  plaintiff)  on  the  dernife  of  T.  B. 
(the  leffor)  againft  E.  E.  the  new  defendant. 
And  therein  the  leffor  of  the  plaintiff  (T.  B.)  is 
bound  to  make  out  a clear  title,  otherwife  his 
fi&kious  leffee  cannot  obtain  judgment  to  have 
poffeffion  of  the  land  for  the  term  fuppofed  to 
be  granted.  But,  if  the  leffor  makes  out  his 
title  in  a fatisfaSory  manner,  then  judgment 
and  a writ  of  poffeffion  {hall  go  for  A.  B.  the 
nominal  plaintiff,  who  by  this  trial  has  proved 
the  right  of  T.  B.  his  fuppofed  leffor.  Yet,  to 
prevent  fraudulent  recoveries  of  the  poffeffion, 
by  collufion  with  the  tenant  of  the  land,  all  te- 
nants are  obliged  by  1 1 Gee.  IU  c.  19.  on  pain  of 
forfeiting  three  years  rent,  to  give  notice  to  their 
landlords,  when  l’erved  with  any  declaration  in  e- 
jedlment : and  any  landlord  may  by  leave  of  the 
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court  be  made  a co-defendant  to  the  aftion  5 which 
indeed  he  bad  a right  to  demand,  long  before  the 
provifion  of  this  ftatute.  7 Mod.  70.  Salk.  257. 
In  likemanner  as  (previous  to  the  ftatute  of  Weft. 
2.  t.  3.)  if  in  a real  aftion  the  tenant  of  the  free- 
hold made  default,  the  remainder-man  or  rever-- 
lioner  had  a Right  to  come  in  and  defend  the 
poffeffion-,  left,  if  judgment  were  had  againft 
the  tenant,  the  eftate  of  thofe  behind  Ihould  be 
turned  to  a naked  right.  Bra£i.  L 5.  c,  10.  §< 
14.  , . • 

But  if  the  new  defendant  fails  to  appear  at 
the  trial,  and  to  confefs  leafe,  entry,  and  oufter, 
the  plaintiff  A.  B.  muft  indeed  be  there  non- 
fuited,  for  want  of  proving  thofe  requifities } 
but  judgment  will  in  the  end  be  entered  againft 
the  cafual  eje&or  C.  D. : for  the  condition  on 
which  E.  E.  was  admitted  a defendant  is  broken, 
and  therefore  the  plaintiff  is  put  again  in  the 
fame  fuuation  as  if  he  never  had  appeared  at 
all ; the  confequence  of  which  (we  have  feen) 
would  have  been,  that  judgment  would  have 
been  entered  for  the  plaintiff,  and  the  ftleriff, 
by  virtue  of  a writ  for  that  pUrpofe,  would 
have  turned  out  E.  E.  and  delivered  pofleffion 
to  A.  B.  The  fame  procefs  therefore  as  would 
have  been  had,  provided  no  conditional  rule  had 
been  ever  made,  muft  now  be  purlbed  as  loon  as 
the  condition  is  broken.  But  execution  (hall  be 
flayed,  if  any  landlord  after  the  default  of  his 
tenant  applies  to  be  made  a defendant,  and  en- 
ters into  the  ufual  rule,  to  confefs  leafe,  entry, 
and  oufter.  11  Geo.  2.  c.  19. 

The  damages  recovered  in  thefe  aftions,  tho’ 
formerly  their  only  intent,  are  now  ufually  (fince 
the  title  has  been  confidered  as  the  principal  quef- 
tion)  very  fmall  and  inadequate  amountiug 
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commonly  to  one  (hilling  or  Come  other  trivial 
i'um.  In  order  therefore  to  complete  the  reme* 
dy,  when  the  poffeflion  has  been  long  detained 
from  him  who  has  right,  an  adfion  of  trefpafs 
alfo  lies,  after  a recovery  in  ejectment,  to  re- 
cover t be  mesne  profits  (».  e.  the  profits  arifing  be- 
tween the  time  of  ejecting  the  plaintiff,  and  his 
recovery  in  eje&ment)  which  the  tenant  in  poffef- 
fion  has  wrongfully  received.  Which  adtion  may 
be  brought  in  the  name  of  either  the  nominal 
plaintiff  in  the  ejectment,  or  his  leffor,  againft 
the  tenant  in  poffeflion  •,  whether  he  be  made 
party  to  the  ejedfment,  or  fuffers  judgment  to 
go  by  default.  4 Burr.  668. 

Such  is  the  modern  way,  of  obliquely  bring- 
ing in  queftion  the  title  to  lands  and  tenements, 
in  order  to  try  it  in  this  collateral  manner  j 
a method  which  is  now  universally  adopted 
in  almost  every  case.  It  is  founded  on  the 
fame  principle  as  the  antient  writs  of  affife,  being 
calculated  to  try  the  mere  possessory  title  to 
an  eftate ; and  hath  fucceeded  to  thofe  real  adtions, 
as  being  infinitely  more  convenient  for  attaining 
the  end  of  juffice:  becaule,  the  form  of  the  pro- 
ceeding being  inti  ely  fidlitious,  it  is  wholly  in 
the  power  of  the  court  to  direct  the  applica- 
tion of  that  fifticn , fo  as  to  prevent  fraud 

ANO  CHICANE,  AND  EVISCERATE  THE  VERY 
TRUTH  OF  THE  TITLE. 

But  a writ  of  ejedlment  is  not  an  adequate  * 
means  to  try  the  title  of  all  eftates  ; for  on  fuch 
things  whereon  an  entry  cannot  in  fade  be  made, 
no  entry  fhall  be  fuppofed  by  any  fidtion  of  the 
parties.  Therefore  an  ejedtment  will  not  lie  of 
advowfon,  a rent,  a common,  or  other  in- 
corporeal hereditament ; {Brown.  129.  Cro.  Car. 
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492.  Sira.  54.)  except  for  tithes  in  the  hands  of 
lay  appropriators,  by  the  exprefs  purview  of  fta- 
tote  32  Hen.  VIII.  c.  7.  which  doftrine  hath 
fince  been  extended  by  analogy  to  tithes  in  the 
hands  of  the  clergy.  Cro.  Car.  301.  2 Lord 

Raym.  789.  Nor  will  it  lie  in  fucli  cafes,  where 
the  entry  of  him  who  hath  right  is  taken  away 
by  defcent,  difcontinuance,  twenty  years  dil- 
poifeftion,  or  ocherwife. 

This  aftion  of  ejeftment  is  however  rendered 
a very  eafy  and  expeditious  remedy  to  landlords 
whofc  tenants  are  in  arrere,  by  4 Geo.  2.  c.  28. 
which  fee  ante,  84.  5. 

Page  1 20. — As  to  controverfies  determined, 
without  ai'tion  at  law,  or  redrefs  by  the  mere  aft: 
of  the  parties  j they  are 

1.  From  the  sole  aft  of  the  party  injured. 

2.  From  the  joint  aft  of  all  the  parties. 

Of  the  fir  ft  fort  are,  1.  Self  defence.  2 Re- 
caption of  goods.  3.  Entry  on  lands  and 
tenements.  4.  Abatement  of  Nufances.  5. 
Diftrefs  for  Rent,  or  for  Damage.  6.  Seifing 
of  Heriots,  fcfr. 

Of  the  fecond  fort  are,  1.  Accord.  2.  Ar- 
bitration. 

There  is  alfo  redress  by  a mere  operation 
of  law,  which  is,  1.  Where  a creditor  is  executor 
or  admmiftrator,  and  is  thereupon  allowed  to  re- 
tain his  own  debt.  2.  In  the  cafe  of  remitter ; 
where  one,  who  has  a good  title  to  lands,  &c. 
comes  into  pofiefiion  by  a bad  one,  and  is  there- 
upon remitted  to  his  antient  good  title1,  which 
protefts  his  ill  acquired  pofieflion. 
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CONTAINING 

An  ANALYSIS  of  all  the  STATUTES 
concerning  FELONIES  in  general, 
and  FELONIES  within  and  without 
CLERGY. 

1.  Statutes  concerning  felony  in  general.  K 

2.  Felonies  within  Clergy. 

3.  Felonies  without  Clergy. 

I.  Statutes  concerning  felony  in  general: 

FELO  N S ftanding  mute  fhall  be  put  to 
Itrong  and  hard  imprifonment,  3 Ed.  1. 
c.  12.  See  Felonies  without  clergy,  (mute.) 
The  goods  of  felons  and  fugitives  ought  to  be 
inventoried  and  inrolled  by  the  coroner,  Artie. 
Exon.  14  Ed.  1. 

Breaking  prifon  felony,  only  where  the  prifo- 
ner  was  in  cuftody  for  a felony,  1 Ed.  2.  ft.  2. 

Writs  to  take  felons  {hall  be  directed  to  all  the 
counties,  5 Ed.  3.  c.  1 1 . 

Felons  goods  and  lands  {hall  not  be  feized  be- 
fore conviction.  Slat,  de  Catall.  felon,  incerti  temp. 
1 R.  3.  c.  3.  His  chattels  fhall  be  forfeited  on 
K k 2 the 
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the  retain  of  a non  eft  inventus , 25  Ed.  3.  ft.  5 
c.  14. 

Procefs  againft  felons,  ibid. 

One  charged  in  the  Exchequer  with  felons 
goads  may  charge  another  over,  3 1 Ed.  3.  ft.  1. 
c. 

Juftioes  of  the  King’s  Bench  may  remand  fe- 
lons into  their  proper  counties,  6 H.  8.  c.  6. 

Stolen  goods  (hall  be  rettored  upon  the  at- 
tainder of  the  felon,  21  H.S.c.  1 i. 

How  foreign  pleas  pleaded  by  felons  fhall  be 
tried,  22  H.  8.  c.  2.  6?  c.  14.  1 Ed.  6.  c.  1 2. 

feci.  1 1. 

No  forfeiture  for  killing  a man  attempting  to 
commit  murder  or  robbery,  24  H.  8.  c.  5. 

The  clerk  of  the  affife,  &c.  fhall  certify  the 
names  of  the  felons  convift  into  the  King’s 
Bench,  34  (ft  35  H.  8.  c.  14. 

Repeal  of  all  felonies  madefince  1 //  8.  1 Ed. 
6.  c.  12.  feti.  4.  1 M.ft.  1.  c.  x. 

All  felonies  and  offences  of  yramunire  fince  r 
H.  8.  repealed,  1 M.ft.  1 . c.  5. 

Perfons  ind  idled  of  felony  in  embezzling  (lores 
may  make  defence  by  witneffes,  31  Eliz.  c.  4. 

Apprchenders  of  burglars  and  Amplifiers  to 
have  a certificate  to  difeharge  them  from  parifh 
offices,  ioW  1 1 . W . 3.  c.  23.  febl.  z. 

Farther  intitled  to  40 1.  reward,  on  tendring 
certificate  of  convi&ion,  5 Ann.  c.  31. 

Burglars  and  fhoplifters  difeovering  their  ac- 
complices, (ftc.  to  be  pardoned,  10  & 1 1 [V.  3. 
c.  23.  fea.  5. 

Felons  to  be  burnt  in  the  cheek,  10  (ft  1 1 W. 
3.  c.  23.  fea.  6.  repealed  5 Ann.  c.  6. 

Fee  for  drawing  a bill  of  indidment  fettled  at 
two  fhillings,  10  (ft  1 1 IV.  3.4.  23.  fea.  7. 

Offences 
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Offences  committed  at  fea  may  be  tried  as  di- 
rected by  commifiion,  and  perfon  Handing  mute, 
iftc.  to  buffer  death,  i Ann.  ft.  2.  c.  9.  Jett.  5. 

Felons  may  be  burnt  in  the  hand,  and  com- 
mitted to  hard  labour,  5 Ann.  c.  6. 

Felon  difeovering  and  convicting  two  accom- 
plices, intitled  to  a pardon,  &c.  5 Ann.  c.  31. 
[<£l.  4. 

Receivers  of  fiolen  goods  made  acceffary,  5 
Arm.  c.  31.  Jett.  5. 

J udges  to  fettle  the  rights  and  (hares  of  perfons 
intitled  to  certificates,  5 Ann.  c.  3 1 . Jett.  7. 

Intitled  to  the  fame  certificate  as  for  appre- 
hending highwaymen,  6 Geo.  1.  c.  23.  Jett.  9. 

Proclamation  for  offenders  to  furrender  to  be 
printed  in  the  Gazette,  9 Geo.  1.  c.  22.  Jett.  4. 

Jufiices  to  give  certificate  to  perfons  wounded, 
or  to  executors  of  perfons  killed  in  apprehending 
felons,  9 Geo.  1.  c.  22.  Jett.  12. 

Returning  from  tranlportation  excluded  clergy, 
2 5 Geo.  2 ■ c.  i o. 

The  court  may  order  the  expence  of  profecut- 
ing  a felon  to  be  paid  by  the  treafurer  of  the 
county,  25  Geo.  2.  c.  3b.  ftti.  \ i.  and  the  ex- 
pence of  the  attendance  of  poor  witneffes,  27  Geo. 
2.  e.  3.  Jett.  3. 

Buying  or  receiving  lead,  iron,  copper,  brafs, 
metal  or  folder,  knowing  it  to  be  ilolen,  to  be 
puniflred  by  tranfportation,  29  Geo.  2.  c.  3c.  Pe- 
nalties on  having  thefe  materials  without  being 
able  to  account  for  them,  29  Geo.  2.  c.  30.  Jti.  6. 


2.  Fchn  within  Clergy. 

Armour.  Imbezzling  it,  31  Eliz.  c.  4.  See 
Felonies  without  clergy  (armour J. 
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ylffault.  Affaulting  perfons  with  intent  to  tear 
orfpoil  their  clothes,  6 Geo.  i.  c.  23.  febl.  1 1.  See 
Robbery  urder  this  divifion. 

Bridge.  Deftroying  London  bridge,  29  Geo, 
2.  c.  40.  febt.  6.  See  Felonies  without  clergy. 

Or  (Vetl: on  bridge,  20  Geo.  2.  cap.  22. 

Or  Hampton-Court  bridge,  23  Geo.  2,  c.  37, 
febi.  12. 

Or  Ribble  bridge,  24  Geo.  2.  c.  36.  fed.  34. 
Or  Sandwich  bridge,  28  Geo.  2.  c.  55. 

Or  Wyde  bridge,  24  Geo.  2.  c.  73. 

Or  Black  Friars  bridge,  29  Geo.  2 . c.  86. 

Or  Jeremy  Ferry’s  bridge,  30  Geo.  2.  c.  59. 
Or  Old  Brentford  bridge,  30  Geo.  2.  c.  63.  fed, 
19.  31  Geo.  7.  c.  46. 

Bail.  Perfonatinff  bail  before  commiffioners 

O 

in  the  country,  4 H/.  l£  M.  c.  4.  fed.  4.  See 
Felonies  without  clergy .. 

Bigamy.  See  Polygamy. 

Blackiead.  See  Lead. 

Burning.  Farms  of  timber,  37  11.  8.  c.  6. 
fed.  2.  repealed  by  1 Ed.  6.  c.  12.  1 M.  Jeff. 

1.  c.  1. 

Stacks  of  corn,  houfes,  fs?r.  in  the  night-time, 

22  & 23  Car.  2.  c.  7.  febi.  2.  See  Felonies  with- 
out clergy'. 

Cattle.  Killing  them  in  the  night,  i£c  22  & 

23  Car.  2.  c.  7.  fd.  2.  See  Felonies  without 
dergy. 

Cloth.  Stealing  it,  or  wool,  left  to  dry,  off 
the  tenters,  &c.  the  third  offence,  1 5 Geo.  2.  c. 
27.  See  Felonies  without  clergy. 

Corn.  Deftroying  granaries,  the  fecond 
offence,  1 1 Geo.  2.  c.  22.  See  Felonies  without 
(lergy  •,  and  fee  Bin  r.ir.g,  ante. 

Council.  See  King, 

Copper , , See  Money,  Lead. 

Cujloms 


l 
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Cu/loms.  Running  goods  five  in  company 
armed,  8 Geo.  1.  c.  18.  feff.  6.  See  Felonies 
without  clergy. 

Aflembling  armed  to  the  number  of  three  for 
running  goods,  9 Geo.  2.  c.  35.  fell.  10. 

Perfons  deemed  fmugglers  according  to  the 
defcription  of  9 Geo.  2.  c.  35.  feR.  13. 

Harbouring  offenders  againft  the  laws  of  cuf- 
toms,  19  Geo.  2.  c.  34,  feR.  3.  See  Felonies 
without  clergy. 

Dikes.  Cutting  them  in  marlhland,  22  H.  8, 
c.  11.  2 C?  3 P.  & M.  c.  19. 

Efcape.  See  Prifoner. 

Fijh.  Piffling  in  another’s  pond  with  intent 
to  Ideal,  31  H.  8.  c.  2. 

Floodgate.  See  Locks. 

Foreign  Slate.  Serving  it  without  taking  oath 
of  allegiance,  3 Jac.  1.  c.  4.  feR.  18. 

Forgery.  Of  bank  bills,  1 1 Geo.  2.  c.  g.  feR. 

6. — Of  bank  notes  and  indorfements,  ibid.  See 
Felonies  without  clergy. 

Gaoler.  Foreign  prifoner  to  become  appro- 
ver, 14  Ed.  3.  c.  10. 

Hawk.  Stealing  one,  37  Ed.  3.  c.  19. 

Hunting.  In  the  night  or  in  difguife,  1 H.  7,' 
c.  7.  refcuing  fuch  offenders,  ibid.  See  Felonies 
without  clergy , title  Black  aft.  ' 

Iron-bars.  Stealing  them,  fixed  to  buildings, 

4 Geo.  2.  c.  32.  Sea  Lead. 

King.  Confpiring  or  imagining  to  deftroy 
him,  or  any  of  his  council,  3 H.  7.  cap.  14.  See 
Felonies  without  clergy , title  Privy  councilors. 

Labourers.  Confederacies  of  malbns  to  pre- 
vent the  ftatutes  of  labourers,  3 h.  6.  c.  1. 

Lead.  Entering  mines  of  black  lead  with  in- 
tent to  deal,  25  Geo.  2.  c.  10.  [eft.  1. 

K k 4 Stealing 


Digitized  by  Google 


504.  APPENDIX  II. 

Stealing  it,  fixed  to  buildings,  4'  Geo.  2.  e. 

32- 

Receivers  of  kad  fo  ftolen,  ibid.  Jeft.  3. 

Buying  or  receiving  lead,  iron,  copper,  (s ?c. 
knowing  it  to  be  ftolen,  29  Geo.  2.  c.  30. 

Locks.  Perlons  guilty  of  demoliflfing  them, 
or  of  fluices  or  floodgates,  1 Geo.  2.  ft.  2.  c.  1 9. 

Maiming.  And  after  cutting  out  tongues  or 
putting  out  eyes,  5 H.  4.  e.  5.  See  Felonies  with- 
out clergy. 

Marriage.  Solemnizing  it  clandeftinely,  26 
Geo.  2.  c.  33.  fe£l.  $.  S ee  Women,  f. 

Mariners.  See  Mutiny , Seamen. 

Money.  Tranfportation  of  filver,  or  impor- 
tation of  falfe  money,  1 7 Ed.  3.  not  printed. 

Multiplication  of  gold  or  filver,  5 H.  4.  cap.  - 
4.  repealed  by  1 IV.  kft  M.  Jl.  t.  c.  30. 

Coining  or  bringing  in  gally-half- pence, 
fufkins  or  dodkins,  3 //  . 5 c.  1. 

Payment  of  blanks,  2 H.  6.  c.  9.  Obf. 

Blanching  copper,  or  putting  off  counterfeit 
money,  8 (ft  9 IV.  .3.  c.  2 6.  fell.  6. 

Mutiny.  In  mariners,  hindering  commanders 
from  fighting,  22  Car.  2.  c.  11.  fell.  9, 

Officers,  iftc.  deitroying  fir  ip,  ibid.  fell.  12. 

See  Felonies  without  clergy. 

Officer  or  foldier  upon  or  beyond  the  fea  rai- 
fing  mutiny,  dil'obeying  or  refilling  fupenor,  2 
(ft  3 Ann.  c.  20.  fell.  35. 

Palaces.  Entring  into  King’s  houfe  with  in- 
tent to  fteal,  33  H.  8.  c.  12.  fell.  27. 

Plague.  Perfons  infebled  with  it  going  abroad, 

1 Jac.  1.  c.  31.  febl.  7. 

Polygamy.  By  1 Jac . 1 . c.  1 1 . 
x Prijoner.  Affifting  one  committed  for  trealon 

, or  felony  (except  petty  larceny)  to  attempt  an 

cfcape,  16  Geo.  2.  c.  31.  See  Gaoler. 

Procefs. 
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Procefs.  Oppofmg  the  execution  of  it  in  any 
pretended  privileged  place,  9 Geo.  1.  c.  28.  11 

Grs.  i.  c.  22.  See  Felonies  without  clergy. 

Purveyors.  In  fome  cafes  by  28  Ed.  i4  ft.  3. 
c.  2. 

N.  B.  Pucveyance  is  taken  away  by  1 2 Car. 
2.  c.  24. 

Rape.  By  13  Ed.  1.  c.  24.  See  Felonies  with- 
out clergy.  *>. 

Records.  Withdrawing  them,  8 H.6.C.  12. 

Refcue.  Refcuing  the  body  of  offender  exe- 
cuted for  murder  from  the  fheriff  or  furgeons, 
25  Geo.  2.  c.  37.  JeEl.  10.  See  Felonies  without 
clergy , Hunting , Spirituous  liquors. 

Rogues.  Incorrigible,  breaking  out  or  efcaping 
from  houfe  of  correction,  or  offending  a fecond 
time,  17  Geo.  2.  cap.  5.  fett.  9. 

Adjudged  to  the  gallies  returning  without  li- 
cence, 39  El.  c.  4.  1 Jac.  i.c.  7.  & 25.  repeal- 

ed by  12  Ann.  ft.  2.  c.  23. 

Robbery.  Stealing  furniture  from  lodgings  (if 
under  12  d.)  3 IV.  £3  M.  cap.  9.  fefl.  5.  See 
Felonies  without  clergy. 

Affaulting  with  intent  to  rob,  7 Gee.  2.  c.  2 1. 
fetl.  1. 

Seamen.  Deferring,  5 El.  c.  5.  feft.  27.  See 
Felonies  without  clergy. 

Soldiers.  Deferting,  18  H.  6.  c.  19.  feR.  2. 
See  Felonies  without  clergy. 

Servants.  Taking  their  matter's  goods  at  their 
death,  33  H.  6.  c.  1.  Q.  If  in  ufe  ? 

Affaulting,  (ftc.  matter  wool-comber  or  wea- 
ver, 12  Geo.  1.  c.  34.  fell.  6. 

Imbezilling  goods  delivered  to  them  to  the 
value  of  40  s.  21  H.  8.  c.  7.  perp.  by  5 El.  c. 
10.  Apprentices  under  18  excepted,  21  H.  8. 
c.  7.  fett,  2. 
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Sheep.  Exporting  them  alive,  the  fecontl 
offence,  8 El.  c.  3.  fe£l.  2.  See  Felonies  without 
clergy. 

Ships.  Deftroying  them,  22  (A  23  Car.  2.  c. 
1 1 . feft.  1 2 . See  Mutiny  ante , and  Felonies  with-, 
out  clergy.  v 

Sluices ■ See  Locks. 

Smuggling.  See  Cujloms. 

Spirituous  liquors.  Refcuing  offenders  againfl: 
the  a£ts  concerning  thefe  liquors,  1 1 Geo.  2.  c. 
26.  fe£l.  2.  24.  Geo.  2.  c.  40.  fe£l.  28. 

Stamps.  Taking  off  the  ftamp  of  any  playing 
cards,  12  Geo.  3.  c.  48. 

Stolen  goods.  Buyers  or  receivers  of  them,  5 
Ann.  c.  3 1 . fe£t.  5. 

' Taking  reward  to  help  one  to  ftolen  goods  (if 
he  do  not  apprehend  offender)  in  iome  cafes,  4 
Geo.  1 . c.  it.  fell.  4. 

Stores.  Imbezilling  them  to  20s.  value,  31 
EL  c.  4. 

Freafon.  Anonymous  accufation  of  high  trea- 
fon,  37  U.  8.  c.  10.  rep.  i Ed.  6.  c.  12, 

Fumpikes.  Deftroying  them,  5 Geo.  2.  c.  33. 
See  Felonies  without  clergy. 

Waterman.  Carrying  greater  number  of  paf- 
fengers  than  allowed,  if  any  paffenger  be  drown- 
ed, 10  Geo.  2.  c.  31.  fell.  9. 

Women.  Taking  them  away,  and  marrying 
or  defiling  them,  (Ac.  having  lands  or  goods,  3 
FI.  7.  c.  2.  See  Felonies  without  clergy. 

Woods.  Firing  them,  1 Geo.  1.  ft.  2.  c.  48. 
fell.  48.  6 Geo.  3.  c,  48.  See  Felonies  without 
clergy. 

Wool.  Exportation  of  it,  other  than  to  the 
ftaple  at  Calais,  18  FI.  6.  c.  15. 

Tranfporting  of  it  out  of  England , Wales  or 
Ireland ,‘  13  (A  14  Car.  2.  c.  18.  altered  by  the  7 
(A  8 W.  3.  c.  28.  See  Cloth,  and  Servants  ante. 

By 
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By  Star.  1 6 Geo.  3.  Any-  male  convided  in 
England  of  any  crime  punifhable  by  tranlporta* 
‘ tion  to  America,  may,  inftead  thereof,  be  kept 
to  hard  labour  in  cleanfing  the  river  Thames,  &c, 
for  any  term  not  lefs  than  three,  nor  more  than 
ten  years. 


3.  Felonies  without  clergy. 


Acecjfaries.  Before  the  fad  in  petty  treafon, 
murder,  burglary,  robbery  in  dwelling- houfes, 
or  in  churches,  or  in  or  near  the  highway,  houfe- 
burning,  or  burning  of  barns  where  there  is  corn 
or  grain,  25  H.  8.  c.  1.  5 £5?  6 Ed.  6.  c.  9, 

4 & 5 P.  & M.  c.  4. 

Before  and  after  in  horfe-ftealing,  31  El.  c.  12. 
/ 5- 

Before  the  fad  in  dealing  women,  having 
lands  or  goods,  or  being  heirs  apparent,  39  El. 
c.  9.  feft.  2. 

Before  the  fad  in  witchcraft,  1 Jac.  1.  c.  12. 
repealed  by  9 Geo.  2.  c.  5. 

Before  the  fad  in  procuring  any  fine,  recovery, 
deed  inrolled,  ftatute,  recognizance,  bail  or  judg- 
ment to  be  acknowledged  in  the  name  of  an- 
other, 21  Jac.  1.  c.  26. 

Before  the  fad  in  maiming,  22  £5?  23  Car.  2. 


c.  1. 

Before  the  fad  in  burglary,  Ihoplifting,  G?c. 
3 & 4 W.  M.  c.  9. 

Before  the  fad  in  robberies  in  (hops,  ware- 
houfes,  coach-houfes  or  (tables,  10  11  W.  3. 

c.  23. 

Before  the  fad  in  piracy,  in  fome  cafes,  1 1 cc? 
1 2 IV.  2.  c.  j.  8 Geo.  1.  c.  24.  • 
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To  forging  any  deed,  will,  bond,  bill  of  ex- 
change, note,  indorfemenc  or  alignment  of  bill 
or  note,  or  any  acquittance  or  receipt,  2 Geo.  2. 
c.  25.  perpetual  by  9 Geo.  2.  c.  iS. 

To  forging  bills  of  exchange,  accountable  re- 
ceipts, warrants,  or  orders  for  payment  of  mo- 
ney pr  delivery  of  goods,  7 Geo.  2.  c.  22. 

Before  the  faff  in  fbeep- Healing,  14  Geo.  2. 
c.  6.  and  fee  15  Geo.  ?.  c.  34. 

3efore  the  faff  in  dealing  cotton,  tic.  from 
bleaching  grounds,  18  Geo.  2.  c.  27. 

Before  the  faff  in  thefts  to  40 s.  value  in  any 
vefiel  or  in  any  wharf,  24  Geo.  2.  c.  45. 

Before  the  faff  in  deftroving  London  Bridge , 
31  Geo.  2.  c.  20.  feft.  6. 

Armour . See  Stores. 

Annuities.  See  Forgery. 

Bail.  Perfonating  baij,  21  Jac.  1.  c.  26. 

Bank.  Officer  or  fervant  of  bank  fecreting 
or  embezzling  any  note,  tic.  15  Geo.  2.  c.  13, 
feSl.  12.  See  Forgery,  Robbery. 

Banks.  Deflroying  them,  6 Geo.  2.  c.  37. 
fell.  5.  perpetual  by  31  Geo.  2.  c.  4?. 

Bankrupt.  Not  furrendering,  or  not  fu'omit-  ' 
ting  to  be  examined,  or  concealing  or  embez- 
zling their  edates,  5 Geo.  2.  c.  30. 

Baftard.  Mother  concealing  the  death  of  a 
badard  child,  21  Jac.  1.  £,21.  Jebi.  2. 

Bedford  Level.  See  Fens. 

Black  acl.  Hunting  armed  and  difguifed,  and 
killing  or  dealing  deer,  or  robbing  warren,  or 
dealing  fidi  out  of  any  river,  tic.  or  any  per- 
fons  unlawfully  hunting  in  his  majedy’s  foreds, 
tic.  or  breaking  down  the  head  of  any  fifh-pond, 
or  killing,  tic.  of  cattle,  or  cutting  down  trees, 
or  felting  fire  to  houfe,  barn  or  wood,  or  (hoot- 
ing at  any  perlon,  or  fending  anonymous  letter, 

or 
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«r  figncd  with  fiffitious  name,  demanding  mo- 
ney, &c.  or  teicuing  fuch  offenders,  9 Geo.  1. 
c.  22.  perpetual  by  31  Geo.  2.  c.  42. 

Black  lead.  Offenders  committed  or  tranf- 
ported  for  entering  mines  of  black  lead  with 
intent  to  (leal,  efcaping  or  breaking  prifon,  or 
returning  from  tranlportation,  25  Geo.  2.  c.  10. 

Block  mail.  See  Cumberland. 

Bonds.  See  Forgery , Robbery. 

Booths.  1 See  Robbery. 

Bridges.  Wilful  damaging  London  Bridge,  31 
Geo.  2.  c.  to.  /.  6. 

Detlroying  fFe/iminJler  Bridge,  9 Geo.  2.  c.  29. 
5* 

Or  Fulham  Bridge , 12  Geo.  1.  c.  36.  fcfl.  3. 

Buggery.  ‘By  25  E 8.  0 6.  2 Cs?  3 Ed.  6. 

r.  29.  revived  by  5 £/.  c.  17. 

Burglary.  By  1 Ed.  6.  c.  12.  18  £/.  c.  7. 

j 2 r.  7. 

Burning.  Houfes  or  barns  with  corn,  23  H. 
8.  c.  1.  25  H.  8.  c.  3.  22  y 23  Car.  2.  c.  7. 

41  El.  c.  13.  See  Black  ail,  Coals , Fens. 

Breaking  prifon.  See  Black  lead , Perjury , 
bery. 

Cattle.  See 

Challenge  of  jurors.  Challenge  above  twenty, 
if  the  indidlment  be  for  fuch  offence  for  which 
the  offender  would  have  been  excluded  clergy, 
if  convitted  or  cpnfeffion,  25  H.  8.  c.  3.  4 &? 

5 P.  fcf  M r.  4.  3 ^ 4IV.  is  A/,  c.  9. 

Cloth.  Stealing  it  from  the  rack  or  tenters, 
25  Car.  2.  f.  5.  feS.-3. 

Coals.  Firing  collieries,  10  Geo.  c.  32.  per- 
petual 3 1 Geo.  2.  r.  42.- 

Corn.  Pcrfons  tranfported  for  deftroy  ing  gra- 
naries returning,  n Geo.  c.  23.  fe£l,  2.  See 
Black  ably  Burning , Cumberland. 

Council. 
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Council.  See  Privy  Councilors. 

Cumberland.  Forcibly  carrying  fubjefts  out 
of  Cumberland,  Northumberland,  Weft  more  land, 
and  Durham,  and  taking  or  giving  black  mail, 
burning  corn,  &c.  43  El.  c.  13.  fteR.  2. 

Notorious  thieves,  or  fpoil-takers  in  Northum- 
berland cr  Cumberland  (or  to  be  tranfported  at 
difcretion  of  judge).  18  Car.  2.  c.  3. 

Cuftoms.  Perfons  liable  to  tranfportation  for 
offences  againft  the  cuftoms,  offending  again, 
after  having  taken  the  benefit  of  the  indemnify- 
ing aft,  9 Geo.  2.  r.  35’  y*  7*  1 8 Geo.  2.  c.  2 8. 

fell.  7. 

Perfons  convifted  of  wounding  cuftom-houfe 
officers,  returning  from  tranfportation,  6 Geo.  1. 
c , 21.  ft  35.  3 Geo.  2.  c.  35.  fteR.  28.  See 

Smuggling. 

Cutpurfe.  See  Pickpocket. 

Deer.  Perfons  convifted  of  fecond  offence 
in  hunting  and  taking  them  away,  or  for  corn- 
ing armed  into  a foreil  with  intent  to  fteal  them, 
10  Geo.  2.  c.  32.  fteR.  7.  See  Black  aR. 

Deeds  inrolltd.  Acknowledging  them  in  the 
name  of  another,  21  Jac.  1.  c.  2 6. 

Egyptians.  Remaining  in  the  realm  one  month, 
1 2 Ph.  y M.  c.  4.  ftR.  3- 

Affociating  with  them  one  month,  5 El.  c.  20. 

ft  3. 

Eoft-India  Bonds,  tftc.  See  Forgery,  Robbery. 

Eftcape.  See  Breaking  prifton , Prifoner. 

Exchequer  Order,  kftc.  See  Forgery , Robbery. 

Fens.  Deftroying,  Iftc.  any  of  the  works  in 
Bedford  Level,  2J  Geo.  2.  c.  19.  Vide  Marches. 

Fines.  Acknowledging  them  in  the  name  of 
another,  21  Jac.  1.  c.  26. 

Fifh.  See  Black  aR. 

Floodgates.  See  Turnpikes. 

For  efts.  See  Black  aR. 

Forgeries. 
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Forgeries.  Of  deeds  on  fecond  convi&ion, 

5 El.  c.  14.  fedl.  7. 

Of  teftimonial  of  juftices  by  foldiers  or  ma- 
riners, 39  El.  c.  17.  fe£l.  3. 

Of  deeds,  will,  bill  of  exchange,  note,  in. 
dorfetnent,  or  receipt,  on  firft  convi&ion,  2 Geo. 

2.  c.  25.  fe£l.  1.  perpetual  by  9 Geo.  2.  c.  18. 
and  fee  31  Geo.  2.  e.  22.  [eft.  81. 

Of  authorities  to  transfer  (lock,  or  perfonat- 
ing  proprietors,  18  Geo.  1.  c.  22.  Extended  to 
funds  eflablifhed  fince  8 Geo.  1.  by  31  Geo.  2. 
c.  22.  fell.  80. 

Of  order  for  payment  of  annuities,  or  perfon- 
ating  proprietors,  9 Geo.  1.  c.  12 .fell.  4.  9 

Geo.  2.  c.  34.  fell.  8. 

Of  new  (lamps,  or  receipts  for  monies  pay- 
able on  indentures,  8 Ann.  c.  8.  felt.  41. 

Of  the  hand  of  accountant  general,  regifter, 
clerk  of  the  report-office,  or  any  of  the  cafhiers 
of  the  Bank,  12  Geo.  1.  c.  32.  fell.  9. 

. Of* Eajl- India  bonds,  12  Geo.  1.  cap.  32. 
fell.  9. 

Ot  Soulb-Sea  common  feal,  bonds,  receipts, 
or  warrants  for  dividendsj  9 Ann.  c.  25.  fell. 
57.  6 Geo.  i.  c.  4.  fell.  56.  6 Geo.  1.  c.  11. 

fell.  50.  12  Geo.  1.  c.  32.  fell.  9.  and  other 

fubfequent  a£ls. 

Of  Mediterranean  pafles,  4 Geo.  2.  c.  18. 

Of  any  entry  of  acknowledgment  of  bargain- 
or in  bargain  and  fale  in  the  regitlry  of  York, 
the  fecond  offence,  8 Geo.  c.  6.  felt.  31. 

Of  (lamp  for  marking  gold  and  (ilver,  3 c 
Geo.  2.  c.  32.  fell.  15. 

Of  policies  of  Royal  Exchange  and  London 
aflurances,  6 Geo.  1.  c.  18.  feft.  13. 

Of  debentures,  5 Geo.  1.  c.  14.  fell.  10. 

Of  the  marks  on  leather,  9 Ann.  c . 1 1 . fell. 
44.  5 Geo.  1.  c.  2.  Jell.  9. 

Of 
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Of  the  marks  on  linen,  io  Ann.  c.  ig.  fell. 
g7.  4 Geo.  3.  c . 37.  felt.  26. 

Of  regifter  or  licence  of  marriage,  26  Geo.  2. 
c.  33.  Jell.  1 6. 

Of  the  common  feal  of  Bank  or  Bank  notes, 

8 y g F.  3.  r.  20.  fell.  36.  1 1 Geo.  1.  <•.  g. 

fell.  6.  1 5 Ges.  2.  c.  13.  fell.  1 1. 

Of  Exchequer  bills,  £sV.  7 8 /F.  3.  e.  31. 

fell.  78.  g /f'.  3.  f.  2.  fell-  3.  5 /*»»•  r.  13. 

3 Geo.  1.  c.  8.  fell.  40.  6 Geo.  1.  c.  4.  fell. 

gi.  g Get?.  1.  c.  5.  ye#,  ig.  1 1 Geo.  1.  c.  17. 
fell.  6.  30  Gee.  2.  e.  3.  fell.  1 56.  33  Gee.  2. 

e.  1.  /e#.  156.  , 

Of  lottery  orders,  12  Ann.  c.  2.  5 Geo.  1. 

c.  3.  and  other  fubfequent  lottery  ads. 

Of  (lamps,  $lV.t£M.  c.  21.  fell.  i 1.  g 
{ 10  W.  3.  e.  25.  fell.  5g.  9 yf»».  e.  2 3.  fell. 

34.  jo  Ann.  c.  19.  felt.  115,  163.  10  Ann.  • 

c.  26.  fell.  72.  5 Geo.  t.  c.  2.  fell.  9.  6 Gee. 

f.  21.  fell.  60.  2Q  Geo.  2.  c.  12.  fell.  21.  29 

Gee.  2.  c.  13.  fell.  5.  30  Geo.  2.  e.  19.  fell. 

27.  32  Gee.  2.  x.  35.  fell.  17.  2 Gee.  3.  e. 

36.  ye#.  8. 

Of  the  hand  of  the  receiver  of  the  prefines, 

32  Geo.  2.  c.  14.  fell.  g. 

Of  the  acceptance  of  bills  of  exchange,  or 
accountable  receipts,  7 Gee.  2.  c.  22. 

Of  any  warrant,  or  order  for  payment  for  mo- 
ney or  delivery  of  goods,  7 Geo.  2.  c.  22. 

Fujlian.  Stealing  it  fgom  the  bleaching 
grounds,  4 Geo.  2.  c.  16.  18  Gee.  2.  c.  27. 

Gee/.  See  Breaking  prifon. 

Helping  to  ftolen  goods  for  reward.  In  fome 
cafes,  unlefs  the  helper  apprehends  the  offender, 

4 Geo.  1.  c.  11. 

Hops.  Cutting  hop- binds,  6 Geo.  4.  c.  37. 
fell.  6. 
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Horfe-ftealing , By  37  H.8.  c.  8.  felt.  2.  1 

Ed.  6.  c.  i2.  fell.  10.  2 y 3 Ed.  6.  c.  33.  • 

Houfe -breaking.  See  Robbery. 

Houfes.  See  Burning,  Black  aft. 

Hunting.  See  Black  ad. 

Jefuits.  See  Priejls.  ■■■-'  ■;■  . 

Judgments,  Acknowledging  them  in  the  name 
of  another,  21  Jac.  I.  c.  26. 

Letters  threatning.  Sending  them,  or  refcu- 
ing  fuch  offenders,  27  Geo.  2.  c.  15. 

Letters  anonymous,  or  figned  with  fictitious  name. 
See  Black  ad. 

Litien.  Stealing  it  from  bleaching  grounds. 

Geo.  2.  c.  16.  18  Geo.  2.  c.  27.  See  Forge- 

ries 59. 

Breaking  into  (hops,  &c.  to  fteal  or  deftroy 
linen,  yarn,  or  implements,  4 Geo.  3.  c.  37. 

Locks.  See  'Turnpikes. 

Lotteries.  See  Forgery. 

Maid.  See  Woman. 

Maiming.  Any  perfon  malicioully  lying  in 
wait,  22  y 23  Car.  2.  c.  1. 

Marjhes.  Firing  engines  for  draining  them, 
the  fecond  offence,  12  Geo.  2.  c.  34.  14  Geo.  2. 
c.  24.  21  Geo.  2.  c.  18. 

Mariners.  Wandering  without  tefiimonial  of 
juftices,  39  Eliz.  c.  17.  fed.  2.  See  Forgery. 

Departing  within  the  year  from  the  fervice  of 
thofe  who  took  them,  to  fave  them  from  execu- 
tion, 39  El.  c.  17.  fed.  4, 

Marriage.  See  Women. 

Money.  Uttering  falfe  money  the  third  time, 
&?<:.  15  Geo.  z.  c 28.  fed.  2,  3. 

Murder.  By  1 2 ll.  7.  c.  7.  23  H.  8.  c.  r. 
25  //.  8.  c.  3.  28  H.  8.  c.  1.  1 Ed.  6.  c.  22. 

Mute.  Standing  mute,  or  not  anfwering  di- 
rectly* 25  H.  8.  c.  3.  1 Ed.  6.  c.  12.  4 & 5 
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Pb.  y Mar.  c.  4.  3 fcf  4 IV.  fc?  M.  c . 9.  ». 

f.  9.  12  Geo.  3.  *.  20. 

Northumberland.  See  Cumberland. 

Notes.  See  Forgery , Robbery. 

Ordnance.  Sec  Stores. 

Outlawry.  For  offences  not  within  the  bene- 
fit of  clergy,  1 Ed.  6.  c.  12.  4 fc?  5 P&.  £s?  ML 
c.  4.  8 El.  c.  4.  18  El.  c.  7.  22  Car.  2. 

e.  5.  3 y 4 y M r.  q. 

Petty  Treafon.  See  Murder. 

Perjury.  Perfon  convi&ed  of  wilful  and  cor- 
rupt perjury,  efcaping,  breaking  prilon,  or  re- 
turning from  tranfportation,  2 Geo.  2.  c.  25. 
fell.  z.  See  Pr if  oners. 

Pickpocket.  Taking  clam  fecrete  from  the 
perfon  above  the  value  of  12  d.  8 El.  c.  4. 

Piracy.  By  1 1 fcf  12  IV.  3.  c.  7.  4 Geo.  1, 

c.  12.  8 Geo.  1.  c.  24. 

Perfon  laying  violent  hands  on  his  command- 
er, to  hinder  him  from  fighting,  (sc . to  lliffer 
a>  a pirate,  1 1 ft?  12  IV.  3.  c.  7.  fell  9. 

Trading  with  pirates,  8 Geo.  1.  c.  24. 

Plague.  See  Sjuarcntine. 

Poijoning.  Of  malice  prepenfed,  1 Ed.  6V 
c.  12.  fell.  13.  •' 

Popijh  recufants.  Refufing  to  abjure,  or  not' 
departing  the  realm  within  a time  limited,  or  re- 
turning without  the  king’s  leave,  25  El.  c.  1. 
fell.  3.  35  El.  c.  2.  fell.  jo. 

Priefts  and  jefuits.  The'y  who  receive,  relieve 
or  mamtain  thenrknowingly,  27  El.  c.  2.  fell.  4. 

Prijtners.  Taking  the  benefit  of  iniolvcnt 
adls  and  forfwearing  themfelves,  28  Gee.  2 c.  13. 
feel.  17.  1 Geo.  3.  c.  17.  febt.  26.  5 Geo.  3.  c. 

41; 

Refuf- 
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Refufing  to  deliver  up  their  effects,  or  conceal* 
ing  to  the  value  of  20/.  28  Geo.  2.  c.  13.  fe£t‘ 
39.  1 Geo.  3.  r.  17.  feet.  46. 

Perfons  tranfported  for  a (Tiding  prifoners  to 
efcape,  and  returning,  16  Geo.  2.  c.  31. 

Privy  Counfellors.  They  who  attempt  to  kill* 
or  to  ftrike  or  wound  them  in  the  execution  of 
their  office,  9 Ann.  c.  16. 

Procefs.  Perfons  difguifed,  abetting  rioters 
•who  oppofe  the  execution  of  procefs  in  pretended 
privileged  places,  9 Geo.  1.  c.  28.  fed.  3. 

jj) uarentine . Not  performing  it,  7 Geo.  1.  c. 
3.  8 Geo.  c.  8.  1 Geo.  2.  f.  13.  6 Geo.  c.  34. 

26  Geo.  2.  c.  6. 

Matters  of  (hips  offending  againft  dire&ions  of 
26  Geo.  2.  c.  6.  ftR.  2. 

Concealing  the  having  infected  perfon  on  board, 
26.  Geo.  2.  c.  6.  fell.  3. 

Refufing  to  perform  quarentine,  26  Geo.  2.  c. 
6.  fe£l.  8. 

Sound  perfons  entering  lazaret,  and  efcaping 
before  they  have  performed  quarentine,  26  Geo. 
a.  c.  6.  feR.  10. 

Superintendent  of  quarentine  neglettting  duty, 
26  Geo.  2.  c.  6.  feR.  17. 

Concealing  or  clandeftinely  conveying  letters  ' 
or  goods,  26  Geo.  2.  c.  6.  feR.  18. 

Rape.  By  1 8 El.  c.  7.  fell.  1 . 

Carnally  knowing  a woman  child  under  the 
age  of  ten  years,  1 8 El.  c.  y.  feci.  4.  1 

Rebels.  Pardoned  and  returning  from  tranf- 
portation,  or  going  into  the  dominions  of  France 
or  Spain , 20  Geo.  2.  c.  46.  JeR.  1. 

Perfons  aiding  them  to  fuchpurpofes,  20  Geo. 

2.  c.  46.  feti.  2. 

Or  holding  correfpondence  with  them,  or  with 
perfons  employed  by  them,  by  letters  or  other- 
wife,  20  Geo.  2.  c.  46.  fell.  3. 
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Recognizance.  Acknowledging  it  in  the  name 
of  another,  21  Jac.  i,.e.  26.  : 

Recovery,  Acknowledging  it  in  the  name  of 
another,  21  Jac.  1.  c.  ■26.  » 

Refcue.  Refcuing  convids  from  tranfporta- 
tion,  6 Geo.  e.  23.-  feBi'lg. 

Refcuing  any  perfoo  •Committed  for,  or  found 
guilty  of  murder,  or  going  to  execution,  or  dur- 
ing execution,  '25  Geol  2.  ct  37.  feB.  9. 

Perfons  tranfported  for  refcuing  the  body  of 
fuch  offenders,  after  execution,  from  the  Iheriff 
or  furgeons*  Iftc.  and-  returning,  23  Geo.  2.  c. 
37.  /«/7.  .10.  See  Black  aB>  Letter  tbr earning, 
T urnpike. 

Rioters.  Afiembled  to  the-  number  of  twelve, 
and  continuing  together  one  hour  after  procla- 
mation, ! Geo.  f.  ft.  2.  c..g.  feB.  1. 

Pulling  down  buildings,  1 Geo.  i.ft.  2.  t.  5. 

ftB.  4.  * ... 

Or  hindring  proclamation  being  made,  1 Geo. 
i.ft.  2.  c.  5.  feB.  5.,  See  Procefs. 

Robbery.  Of  churches,  or  facrilege,  23  H. 
8.  c.  1.  25  H.  8.  c.  3.  1 Ed.  6.  c.  i2.  5 . 

6 Ed.  6.  c.  9 10. 

In  or  near  the  highway,  23  Hen.  8.  c.  1.  25 

H.  S.  c.  3.  1 Ed.  6.  c.  12. 

In  booths  or  tents  in  any  fair  or  market,  5 £3* 
6 Ed.  6.  c.  9. 

In  dwelling-houfcs,  (hops,  warehoufes,  coach- 
houfes,  or  (tables,  23  11.  8.  c.  1.  2 5 H.  8.  c. 

3.  t Ed.  6.  c.  12..  5 \&  6 Ed.  6.  c.  9 £s?  10. 
39  El.  c.  15.  3 £s?  4 IV.  M.  c.  23.  12  Ann. 

c.  7. 

On  board  any  veflel,.  or  on  any  wharf,  to  the 
value  of  40  s.  24  Geo.  2.  c.  45. 

Stealing  furniture*  iftc.  from  lodgings,  (if 
above  12  4.  value)  3 fc?  4 IV.  M.  c.  9.  feB.  5. 

Stealing 
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Stealing  Exchequer  orders,  tallies  or  othei  or- 
ders intickng  perfon  to  annuity  or  fhre  in  anv 
parliamentary  fund,  or  Exchequer  bills,  bank 
notes,  Sou'h-Sta  bonds,  E aft -India  bonds,  divi- 
dend-warrants  of  bank,  i South-Sea,  Ec;i-Indd  or 
other  company,  bills  of  exchange,  navy  bills  or 
debentures,  goldfmiths  notes,  Qr.othiar  bonds  or 
warrants,  bills  or  prom i (Tory  notes, &c.  is  felony 
the  fame  as  if  the  money  fecured.bv  fpc!>  bonds, 
&C.  had  betn  ilolen,  2 Geo.  2.  c,  25.  ftt&.  3 ■ and 
fee  s 1 Geo.  2.  cup.  22.  ftefl.  8i. 

Offenders  ordered  to  be  tranfported  for  a.Tault 
with  intent  to  rob,  breaking  gaol  or  efcaping,  7 
Geo.  2.  c.  2 1.  faff.  2. 

Rogue.  Branded,  and  ^afterwards  offending, 

1 Jac.  t.  c.  7.  repealed  by  12  Ann.  ft.  2.  c.  2 3. 

Sacrilege.  Set  Robbery.  '/ 

- Sea.  Treafons,  robberies,  felonies,  murders 
and  confederacies  done  upon  the  lea,  28  H.  8.  c. 
15.  fteti.  3. 

Seamen.  Perfonating  them  to  receive  their 
pay,  31  Geo.  2.  c.  10.  fteSl.  24. 

Sbeepftt  eating.  By  .14  Geo.  2.  c.  6.  Extended 
to  bull,  cow,  ftfe.  By  15  Gee.  2 . c.  34. 

Sbi-ps.  Deltroying  them  wilfully,  22  cs?  2 3 
Car.  2.  c.  1 1 . ftett.  12.  i Ann.  ft.  2.  c.  0.  4 

Geo.  1.  c.  12.  11  Geo.  1.  c.  29.  12  Geo.'  3. 

c.  24.  See  Robbery.  IVreck. 

Shooting.  See  Black  act. 

Sluices.  See  'Turnpike - 

Smuggling.  By  6 Geo.  r.  c.  tS. 

Affcmbling  armed  .for  running  of  goods,  19 
Geo.  2.  c.  34.  fc A.  1. 

Perfon  tranlported  for  afliflmg  in  running 
goods,  and  returning,  9 Geo.  2.  c.  35.  fteti.  10. 

Perfons  convnfled  of  running  goods,  returning 
\froin  tranfportation,  8 Geo.  1.  c.  il>.  fteA.  6.  See 
Cufttoms. 

L 1 3 Soldiers. 
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Soldiers.  Departing  without  licence,  7 H.  y. 
c.  n 3 H.  8.  e.  5.  1 & 3 Ed.  6.  c.  2.  fell.  6. 

Wandering  without  teftimonial  from  juftices, 
39  El.  c.  17.  fell.  2.  See  Forgery. 

Departing  within  the  year  from  the  fervice  of 
thofe  who  took  them  to  fave  them  from  execu- 
tion, 39  El.  c.  17.  fell.  4. 

Inlifting  or  cauftng  others  to  inlift  in  foreign 
fervice,  9 Geo.  2.  c.  30. 

■j  Accepting  commiffion  from  the  French  King. 
— Continuing  in  the  French  fervice  after  29th  of 
September  1757.  Contracting  to  inlift  in  foreign 
fervice,  29  Geo.  2.  c.  17. 

South  Sea  company.  Officer  or  fervant  imbez- 
zling  their  effects,  24  Get.  2.  c.  1 1„  fell.  3.  See 
Forgery. 

• S.  S.  bonds.  See  Forgery,  Robbery. 

Statute.  Acknowledging  it  in  the  name  of 
another,  21  Jac.  i.c.  26. 

, Stolen  goods.  See  Helping  to  ft olen  goods. 

' Stores.  Embezzling  them  to  the  value  of  20  s. 
or  offending  againft  3 1 El.  cap.  4.  concerning 
embezzlement  of  (lores,  22  Car . 2.  c.  5.  feB.  3. 
12  Geo.  3.  c.  24. 

T ranfported.  Felons  returning  within  the  time, 
4 Geo.  1 . c.  1 1.  6 Geo , 1.  c.  23-  j6  Geo.  2.  e. 
j 5.  See  Refcue- 

T rees.  See  Black  all. 

Turnpikes.  Deftroying  them,  or  locks,  fluices, 
or  floodgates,  or  refeuing  fuch  offenders,  8 Geo. 
2.  perpetual  by  27  Geo.  2 c 16 

Warren.  See  Black  aB. 

, Wharf.  See  Robbery. 

Witchcraft.  By  1 Jac.  i<  e.  12.  repealed  by 
9 Geo.  2.  c.  5. 

Woods • , See  filack  all. 

Wool 
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Wool  and  woollen  manufaEJures.  Unlawful  ex- 
porters returning  after  tranfportation,  4 Geo.  1. 
f.  t 1.  Jet 1.  6. 

Oppofing  officers  of  cuftoms,  excife,  lie • in 
feifing  wool,  12  Geo • a-  c ■ 21.  JeR.  26. 

Deitroying  woollen  goods,  or  rack,  or  tools, 
12  Geo.  1.  r.  34.  JeR.  7.  See  Clotb. 

Women.  Stealing  them,  and  marrying  or  de- 
filing them,  having  lands  or  goods,  or  being 
heirs  apparent,  39  El ■ c • 9- 

After  convidtion  of  an  offence  that  was  within 
clergy,  oufted  of  it  on  convidtion  of  any  other 
felony,  3 & 4 W.  & M.  c.  g- 

Wreck.  Making  holes  in  (hip  in  diflrefs,  or 
'Healing  pump,  12  Ann.  ft.  2.  c.  18.  JeR.  5. 

Plundering  Ihipwrecked  goods,  or  beating, 
&c.  with  intent  to  kill,  or  otherwife  obftruiling 
the  efcape  of  any  perfon  from  fuch  (hip,  or  put- 
ting out  falle  lights  with  intent  to  bring  any  (hip 
into  danger,  26  Geo.  2.  c.  19.  See  AcceJJary , 
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TABLE. 


Saiang  anti  Rcmcttfeg. 

Debt , for  money  due  on  a bond,  or 


W bill.  Page  2 

2.  For  rent  due  from  tenants,  6 

3.  For  goods  or  money  delivered,  7 

4.  For  an  attorney’s  expences,  8 

5.  For  permitting  a prifoner  to  efcape,  Ibid. 

6.  Upon  a judgment  or  arbitrament,  9 

7.  Upon  an  act  of  parliament.  Ibid. 


Proceedings  in  Adtions  of  Debt. 


1.  By  writs,  proccfs  and  arreft,  10 

2.  By  bail  and  appearance,  18 

3.  By  declarations,  pleadings,  £5 ?c.  25 

A bill  of  Middle/ex , • 1 6 

A latitat,  ' - ■ »'  • Ibid. 

An  Alias  and  Pluries,  Ibid. 

A Capias  in  debt  in  C.  B.  - 1 ■ 18 

A Capias  in  adtion  of  the  cafe.  Ibid. 


A coni' 
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A common  Bail-piece , Page  22 

A fpecial  Bail-piece , 23 

A Bail-bond,  and  Alignment  thereupon,  24,  25 
A Declaration  in  debt  in  JB.  R.  29,  30 

A Plea  in  debt,  • 30,  3 1 

Of  pleas  and  demurrers,  3 1 

A general  Demurrer  to  a declaration,  33 

—————Joinder  in  demurrer  33,  34 


AEiion  upon  the  Cafe . 

1.  For  nonfeazance  on  promifes,  34 

2.  Malefcazance,  or  doing  what  ought  not  to 

be  done,  35 

3.  Misfeazance,  or  mifdoing  any  thng,  37 

4.  Deceits  on  contrafts,  &c.  39 

5.  Particular  nufances,  40 

A Declaration  in  cafe,  for  goods  and  merchan- 
dizes fold,  - 42 

A Declaration  in  cafe,  for  a deceit  upon  a war- 
ranty of  goods,  45 

A Declaration  in  cafe,  for  nufance  to  a man’s 
water,  45,  &V. 

A Plea  in  cafe,  of  payment  in  fatisfaftion  of  a 
promife  and  Replication , 47 

Plea  that  the  defendant  made  no  fuch  promife, 

£f 'c.  , : ' ' 48 

A Plea  of  not  guilty  in  cafe.  Ibid. 

• • , r • ' 

1 . 

ASlion  of  Account , 

1.  Againft  a bailiff  or  receiver  of  rents  and 
debts,  ^ 49 

».  "Where  one  was  not  bailiff  or  receiver,  Ibid. 

V , • • ,•  -.v.  3.  Before 
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3.  Before  auditors  afiigned,  &c. 

A Declaration  in  an  action  of  account. 


Page  50 
5h  5* 


ASlion  of  Covenant. 


1.  Covenant  perfonal  for  doing  a thing. 


2.  Covenant  real  concerning  lands. 

53 

A Declaration  in  action  of  covenant. 

55 

A Plea  that  all  covenants  are  perfortned. 

_s6 

ASlion  of  Detinue . 

1.  For  recovery  of  goods  detained. 

51 

2.  For  recovery  of  deeds  and  charters. 

58 

A Declaration  in  action  of  detinue. 

59 

ASlion  of  Trover. 

In  what  cafe  it  lies. 

Ibid. 

A Declaration  in  trover, 

6t 

A Plea  in  trover,  with  a traverfe  of  the 

conver- 

: fion^ 

62 

523 


l 


ASlion  of  Slander. 

1.  For  charging  a man  with  particular  crimes,  64. 

2.  Slander  of  perfons  in  their  offices  and  profef- 

Sons,  66 

3.  Slandering  a man’s  title  to  an  eftate,  &c.  67 

4.  Of  defamation  by  libels, 

A Declaration  in  aftion  of  flander,  6 q,  &c. 

A Declaration  for  flandering  a perfon’s  title,  72 


ASlion 


Digitized  by  Google 


.TUe  T A B L E. 

• Aftion  of  Affciult  and  Battery. 


The  nature  of  this  aftion,  and  where  it  lieth. 


Pttie  7.? 

A Declaration  in  allault  and  battery. 

— 75 

Aftion  cf  Trefpafs. 

i.  Trefpafs  to  a man’s  lands  or  goods. 

Ibid. 

2.  Where  adtions  are  brought,  and  i 

crefpafles 

continued. 

78 

3.  Adtions  of  trefpafs  by  liatute. 

79 

A Declaration  in  trefpafs, 

Did. 

Declaration  in  adtion  of  trefpafs,  for  feveral  tref- 

pafies. 

'O 

00 

O 

A Plea  in  adtion  of  trefpafs, 

81 

Aftion  cf  Ef ft  merit. 

in  what  cafes  it  lieth,  the  manner  of  proceed- 

ing  therein,  tsfc. 

8t 

A Declaration  in  ejedtmcnt. 

85 

A Notice  for  the  tenant  to  appear,  &c. 

86 

Aftion  or  writ  of  A/fife. 

) " 

j.  Affife  of  lands  and  tenements. 

-v  87 

2. -Cf  rents,  commons  and  tolls. 

88 

?.  Of  an  office  held  for  life, ' (sfc.  ' * 

; “ 89 

A;  Declaration  in  affile,  ‘lor  p reijty  J"‘- 

r , , • •••  , ‘ ■ > < •'  '*■  * 

• ; 4° 

. ■ . 

Aflion 

Digitized  by  Google 


The  TABL  E* 


525 


A3  ion  of  Wafle. 


i.  For  any  wafts  done  or  fuffered  to  houfes,* 


Page  92 

2.  For  curting  down  timber-trees,  or  other  trees 

on  an  eHate, 

93 

3.  For  plowing  up  meadow  ground, 

digging 

mines,  dell  roving  deer,  tsfe. 

94 

4*  And  who  fhall  bring  this  aftion  for  the  land. 

isle,  and  damages/ 

Q> 

A Declaration  in  aftion  of  wafte, 

__96 

A Plea,  iAc.  in  this  adtion. 

9S 

% Dijlrefs  for  Rent. 

The  proceedings  in  ir,  of  what  things  taken,  and 
manner  thereof,  98,  (1 ?c. 

A landlord’s  warrant  to  diftrain  for  rent,  109 
Appraifer’s  Oatb , to  appraii'e  goods  diftrained, 

1 10 

An  Inventory  and  Appraifement  of  the  goods  taken 
in  diftrefs,  1 1 1 

Notice  of  the  diftrefs  to  the  tenant,  Ibid 


Replevins  on  taking  Diftreffes, 


Where  replevin  lies,  and  how  brought. 

(Ac. 

112, 

&c. 

A Count  or  Declaration  in  replevin, 

116 

An  Avowry  for  arrears  of  rent. 

117 

v * 

« The 

Digitized  by  Google 


• # 


526 


The  TABLE. 


The  Statutes  of  Limitation  of  Aftions. 

'‘I n what  time  real  and  pcrfonal  a&ions  are  to  be 
commenced,  Page  1 1 8 

Controverfes  determined  ’without  Aft  ion. 

By  award,  power  of  arbitrators,  £fr, 120  ~ 

An  Award  of  differences.  123 


Cf  Courts,  3urfeg,  'gOftnctTcg,  Ccfafe. 


I.  fTpHE  high  court  of  Chancery,  126 

X 2.  lung’s  Bench,  jig 

3.  The  court  of  Common  Fleas,  130 

4.  The  Exchequer,  131 

5.  The  court  of  Affizes,  &c.  132 

Inferior  Courts  in  the  Country . 

1.  The  County-Court, 13+ 

2.  The  Court  Leet,  » 35  ~ 

3.  The  Court-Baron, 136 


«.•  Attornies , £cc.  of  Court. 

' 

1.  By  orders  of  court  and  the  common  law,  138 

2.  By  ancient  and  modern  ttatutes,  140 

In 


Digitized  by  Google 


The  T A B L E. 


% 


S3Z 


In  Order  to  Trials. 

1.  Of  juries  to  try  caufes.  Page  14a 

2.  Witness  and  other  evidence  neccffary,  1 50 
A writ  of  Subpoena  for  wicnedes  to  teftify,  &c. 

1 55 

A Subpcsna  Ticket  for  a witnefs  to  appear,  Ibid. 


The  Head  Trial  divided  into. 


1.  Things  to  be  known  preparatory  thereto,  1 <56 

2.  The  form of  trial  in  the  courts  at  Wejtmnjfer, 

158 

3.  How  trials  are  managed  at  the  aflizes,  159 

4.  Of  new  trials,  &c.  ^ 16 1 

A Record  of  an  iflue  and  trial  of  a caufe  in  B.  R. 


Executions  and  other  things  after  trials , 

A writ  of  Capias  ad  Satisfaciendum , 

A writ  of  Fieri  Facias , ~ 

A writ  of  Elegity  1 
How  perfons  relieved  by  Audita  Querela , 
The  writ  Audit d Querela. 


162 

j6< 
1 66 

167 


169 

170 
111 


Prtf o-ners  in  execution  difcharged  by  ftatute.  Ibid. 


Writs  of  Error. 

To  reverfe  and  let  afide  judgment  and  execu- 
tions. 

A Writ  of  Error  in  B.  R,  fT? 


Digitized  by  Google 


The  TABLE. 


528 


©f  €3ate0,  3ncefio?0}  $cfr0,  &c. 


1.  TT'  STATES  obtained 

by  difeent  and 

X2v  right  of  blood, 

Page  176 

2.  by  conveyance,  or  grant  from  one  man  to 

another,  &c. 

1 82 

3.  Ancient  tenures  of  lands. 

269 

And  lands  are  conveyed. 

1.  By  feoffment,  the  nature  of  it, 

182 

A deed  of  Fecjf'ment,  184 

2.  By  leafe  and  releafe,  the  nature  and  law 

thereof, 

187 

A leafe  for  a year , whereon  to  ground  a releafe, 

190 

A Releaf  and  conveyance  of  the  lands,  jgr 

3.  By  bargain  and  lale,  its  nature,  tdc. 

1 96 

A Bargain  anl  Sale  of  land,  and  lnrolltnent , 

•99 

4.  By  fine  and  recovery,  the  nature  of,  and  laws 

concerning  them,  manner  of  profecuting. 

is  c. 

200 

A Precipe  and  Concord  of  a fine, 

2 10 

A Fine  by  hufband  and  wife,  of  his  land. 

2 1 r 

An  Indenture  to  declaT  the  Ufes  of  a fine. 

2 1 2 

A Writ  cf  Entry  fur  Di.fieifin,  &c.  in  order  to 

ftiffer  a recovery,  . 

2 14 

A deed  to  lead  the  ufes  of  a Fine  and  Recovery^ 
cn  a purchafc,  * 215 

4 By  fur  tender,  forts  of,  fsV.  220 

A Surrender  cf  lands,  ts'e. 

222 

1 . 6..  Ey 


Digitized  by  Google 


The  TAELE, 

6.  By  gift  and  grant,  the  nature  and  laws  thereof. 

Page  223 

A deed  of  Gift  of  land, 226 

7.  By  leafe,  for  life,  or  years,  226 

A Leafe  for  years  ot  a houfe,  235 

8.  By  mortgage,  the  nature  of  it,  239 

A common  Mortgage  of  an  eitate,  242 

An  Alignment  of  a Mortgage  to  attend  the  fee, 

248 

9.  By  aflignment,  the  law  concerning  it,  &c.  248 

AJfignr*°nt  of  a leafe,  250 

10.  By  will,  the  nature  and  law  of,  how  con- 

ftrued,  and  devifes  and  legacies,  253 

A Will  of  goods  and  lands,  259 

A Will,  with  devife  of  lands,  (Ac.  In  the  way  of 
fettlement,  261 


52  9 


EJlates  in  Goods  and  Chattels.  &c. 


: _ » 0 

ing,  and  alter  the  property. 

264 

A Bill  of  Sale  of  goods. 

267 

2.  Gifts  of  goods  and  chattels. 

267 

A Gift  of  goods,  with  Livery  and  Seijitt , 

269, 

3.  Agreements,  contracts  and  covenants. 

270 

270 

An  agreement  between  a matter  and  a fervant. 

4.  Bonds  and  obligations  for  money  ; 

Z7I 

272 

A common  Bend  from  tw'o  perlons  to  one, 

2 75 

A bond  from  one  perfon  to  one. 

276 

A penal  Bill  for  payment  of  money, 

277 

A fingle  Bill  for  money, 

IMd. 

5,  Letters  of  attorney  to  receive  debts. 

Ibid. 

A general  Letter  of  attorney , 

279 

A Letter  of  Attorney  to  receive  rents  and 

take 

diitrefles,  (Ac. 

280 

M m 


A fea' 


Digitized  by  Google 


53° 


The  TABLE. 


A feaman’s  Letter  of  Attorney , 

6.  Rclcafes  of  debts  and  aftions,  (3c. 
A Reltafe  uf  perfonal  adtions, 

A General  Releafe  of  all  demands, 


Page  28 1 
283 


Tenures  and  holdings  of  hands. 


x.  Tenant  in  fee- Ample, 

2.  Jn  fee-tail,  general  and  fpecial, 

3.  In  tail,  after  poffibility  of  ilfue, 

4.  By  the  cu reefy, 

5.  In  dower, 

6.  I’’ur  term  of  life, 

7.  For  term  of  years, 

8.  At  will,  &c. 


287 

289 

290 

291 


292 

29| 

296 


Copyhold  Tenures. 


l>  Copyhold  eftates  held  for  lives,  297 

2.  Copyholds  in  fee,  and  their  qualities,  300 

3.  Copyholder's  widow's  efiate,  ?C2 

A Grant  of  a copyhold  eftate, 

A Surrender  and  New  Grant  of  copyhold  L.  1.^ 

3°5 


Other  Heads  of  this  Chapter. 

1.  Anceftors,  and  the  laws  relating  to  them,  306 

2.  Heirs  to  perfons  dying  foiled  of  lands,  307 

3.  Executors  appointed  by  will, 
<p~Adminiftrators  by  ftatute, 


sir 


Digitized  by  Google 


The  TABLE. 


&t  ^atciage,  lSaftart^  infants?, 
Sllieotgu 


t.  J JOW  marriages  are  folemhized, 

2.  What  perforis  may  marry. 

. p«ge 
3*5 

326 

3.  Contrads  of  marriage. 

329 

4.  Rights  of  hufbahd  and  wife. 

33* 

5.  Marriage  fettlements  and  jointures, 

335 

A faculty  or  Licence  for  Marriage , 

324 

A common  Marriage  Settlement  of  an  eltate  in 

lands* 

338 

A Marriage  Settlement  of  South- Sea  Stock,  345 

Articles  0?  agreement  of  Marriage , in  nature  of 

a fettlement  of  perfonal  eftate. 

350 

Smaller  Heads  concerning  Marriage. 

1.  Elopements  of  married  women,  353 

2.  Divorces  between  the  hufband  and  wife,  354 

3.  Felony  in  Healing  and  marrying  women,  356 


Laws  and  Statutes  relating  to. 


1.  Baftardy  and  baftards, 

357 

2.  Infants  under  age,  and  their  guardians,  360 

An  Election  of  a Guardian  by  a minor, 

3&3 

3.  ldeots  or  fools. 

Ibid. 

4.  Lunaticks  and  madmen. 

3 6 5 

Mm2 

Of 

Digitized  by  Google 


53  2 


The  TABLE. 


£’f  tfje  Liberty  of  tlje  Subject. 


great 


THE  ftatute  of  Magna  Charta , or 

charter,  made  in  the  9th  year  of  king 
Henry  III.  Page  367 

Charta  de  Eorejla , or  the  charter  of  the  foreft, 
granted  in  the  9th  year  of  Hen.  III.  383 
The  ftatute  De  T allagiQ  non  concedendo,  in  the 
time  of  king 'Edw.  I. . ..  387 

The  ftatute  De  quo  Warranto  30  Edw.  I.  388 
The  Habeas  Corpus  flatute,  made  in  the  31ft 
year  of  king  Cba.  II.  Ibid. 


£f  tlje  Itfiiiy  nits  Ijfo  pjeregatite,  &c. 

1.  \ S the  K I N G is  head  of  the  ftate,  396 

Jff\.  2.  As  he  is  fupreme  head  of  die  church. 


39s 

3.  As  lord  paramount  of  all  knd,  and  grants  of 


the  king. 

400 

4.  His  debts  how  paid,  and  a&s  construed  in 

civil  cafes,  &C. 

401 

The  Oath  of  the  King  at  his  coronation. 

403 

Prerogative  of  the  QUEEN  and  Prince, 

404 

The  privileges  of  the  nobility, 

405 

Officers 


Digitized  by  Google 


533 


The  TABLE. 


Officers  and  Minijlers  of  Juftice. 


i.  The  judges  of  the  law, 

Page  400 

2.  Sheriffs  of  counties, 

412 

3,  Coroners  and  their  duty. 

418 

4.  Juftices  of  peace. 

422 

5.  And  conitables,  &c. 

43  t 

1 he  Uatb  of  a 'Judge  ol  the  law. 

41  1 

The  Oatb  of  a Sheriff  by  ftatute. 

41.5 

Allowances  to  the  iheriff  of  counties, 

417 

1 he  Uatb  oj  a Lor  oner. 

422 

The  ufual  Uatb  of  a Conjlable , 

439 

The  ancient  Oath  of  a Petty  Conjiable , 

Ibid. 

/ 

Of  pti&Itck  Offences. 

1. TTFGH  treafon  againft  the  king  and 
Jt~l  queen’s  perfon,  {sfc.  and  the  crown,  44.1 

• Treafon  in  levying  war  againft  the  kin^in 

his  realm, 

By  adhering  to  the  king’s  enemies  within 
the  realm,  or  aiding  them  ellewhere,  ^7 
— In  violating  or  deflowering  the  queen,  or 
the  king’s  ekieft  daughter, 

counterfeiting  the  king’s  great  or  privy 
feal,  or  hi*;  money,  Ibid. 

2.  Petit  treafon  againft  a inafter,  hufband,  &c. 

4+7 

3.  Murder  done  out  of  malice  prepenferi,  448 

? 'Man- 


Digitized  by  Google 


534 


The  TABLE. 

- Manflaughter,  or  killing  without  malice* 


P » " & 

Page  4^2 

Homicide,  or  killing  jultifiable  and  excuf- 

able. 

455 

4*  Felony  by  the  common  law. 

456 

— Larceny  and  felony  m ltealing  goods,  457 

reiomes  oy  ttatutes* 

459 

— Acceflaries  to  felony, 

462 

5*  Burglary  or  robbing  houfes,  13 c. 

Ibid. 

6.  Robbery  on  the  highway, 

4 64. 

7.  Rapes  of  women. 

467 

a.  oodomy  or  buggery. 

469 

3.  Forgery,  by  the  common  law, 

and  by  fta- 

,0,  Perjury,  at  common  law,  and  by  ftatutes. 

472 


Punijhmetits  and  Forfeitures 
Punilhments  for  high  treafon. 

4 75 

~ ■ In  petit  trealon, 

Ibid, 

Forfeiture  therein, 

Ibid . 

Punilhment  of  murder  and  felon \\ 

476 

forfeiture  for  thefe  crimes. 

Ibid. 

Punilhment  of  manflaughter. 

Ibid \ 

Forfeiture  therein. 

JbuL 

Punilhment  of  larceny,  &c. 

Ibid. 

And  forfeiture. 

Ibid. 

An  indictment  and  convitftion  of  murder 

4 77 

conviction  of  manflaughter 

481 

INDEX. 


Digitized  by  Google 


( 535  ) 


index. 


A. 

ACceflaries,  Page  i 
Account,  49 

Actions,  a,  fgV. 

A£t  of  Parliament,  9 
Adminiftrators,  312 
Agreements,  270, 271, 


Bargain  and  Sale,  Page 

B « , x96>  *99 

Baffards,  357 

Battery,  7* 

Bill,  2, 277 

Bill  of  Middle fex,  £ 

Bill  of  Sale,  264,  267 


Anceftors, 

Appearance, 

Apprailer, 

Arbitrament, 

Arrcft, 

Aflault, 

Afiignment, 


q.SQ  Bonds, 


306 


Affize, 
Attorney, 


18,  155 
no 

9»  L20 
t 10 
Z3 

25,  245 
248,  250 


duditd  Querela, 
Auditors, 
Avowry, 
Award, 


87,  172,  159 
8,  i_t8 


170 

50 

ILZ 

ill 


B. 


Bail, 

Bail  Bond, 
Bailiff 


18,  22,  2 3 

?4 

49 


Buggery, 

Burglary, 


Capias, 

Ca.  Sa. 

Chancery , 

Charters, 

Common  Bail-piece, 
Common  Pleas , 
Commons, 

Con  (tables. 
Contracts, 
Controverfies, 
Conveyance, 
Copyhold, 
Coronation, 
Coroners, 

County  Court, 
'Court  Baron, 


1 272 

409 

46* 


18 

166 

126 

5_8 

22 

130 

88 


43  G 412 


32>  270 
120 
182,'  19  r 
297 
40^ 
418 
134 

Court 


Digitized  by  Google 


536  I 

Court  Leet, 
Curtefy, 
Covenant,* 

D. 

Debt,  .. 

Deceit, 

Declarations, 

Deeds, 

Deer, 

Defamation, 

Demurrer, 

Detinue, 

Devifes, 

Difcent, 

Diftrefs, 

Divorces, 

Dower, 


N D 

Pag'  135 
290 
51 > 2yo 


E 


X. 


2,  LQ 

45 

25,  29,  ,30, 
4-2,  45 

24 

6q 

ila  23»  34 

51 

2,53,  261 
176 
98, 280 
254 


Ejectment, 

Elegit, 

Elopement, 

Error, 

Efcape, 

Evidence, 

Exchequer^ 

Execution, 

Executors, 


Faculty, 
Fee  Ample, 
—Tail, 
Felony, 
feoffment. 


F, 


E, 


29  t 


Zi 

169 

151 
m±  in 
8 

*5° 
T31 

2 123 


i€i 


Fieri  facias , Page  167 

Fine,  200,  210,  21 1,  212, 
2_L5 

Fools,  363 

Foreff,  385 

Forfeiture,  475 

Forgery,  470 

G* 


324 

286 

2S7 

456 


Gift,  223,  226, 

267,  269 

Grant,  1S2, 

223,  305 

Guardians, 

H. 

Habeas  Corpus , 

388 

Heirs, 

3°7 

Homicide, 

454 

Hufband  and  Wife,  332, 
354 

I. 

Ideots,  . 

363 

Indictment, 

477 

Infants, 

360 

Inferior  Courts, 

134 

Inventory, 

111 

Jointures, 

335 

Iffue, 

162 

Judges, 

40Q 

Judgment, 

2>  123 

Juries, 

142 

! Ju  ft  ices  of  Peace,  ^4  2 2 

K. 

‘ i 

King,  (the) 

396, 

r?3, 184 

'1  :UK'  J 


King's  Bendy 


129 

U 


Digitized  by  Google 


^ .1 


INDEX. 

L.  O. 

Oath,  Page  no,  403, 
. 422, 430, 439 

Obligations,  222 

Office,  66,  p8 

Orders  of  Court,  138 


Landlord,  Page  109 
Larceny,  457 

Latitat , l6 

Leafe,  187,  228,  235,  250 
Leet,  135 

Legacies,  253 

Letters  of  attorney, 

Libel, 

Licence, 

Limitation, 

Livery  and  Seifin, 


214 

1 18 

2 70 


M. 

Madman, 

Magna  Cbarta , 

Malefeazance, 

Manflaughter, 

Marriage, 

Mailer, 

Meadow, 

Merchandize, 

Mines, 

Minors, 
Misfeafance, 


265 

367 

15 


M 

42 

24 

263 

22 


Mortgage,  232?  142>  24s 


Murder, 

N. 

New  Trial, 

Nobility, 

Nonfeazance, 

Not  guilty, 

Notice, 

Nufanccs, 


448 


l6j 

405 

24 

48 

86,  hi 
40,45 


p. 

Payment, 

42 

Perjury, 

421 

Pleadings, 

25 

Pleas,  31,  47,  48 

Prerogative, 

396,  404 

Prince, 

404 

Prifoner, 

8,  171 

Privileges, 

405 

Profefllon, 

6£ 

Procefs, 

io‘ 

Punilhment, 

425 

Qi 

Queen, 

404 

Quo  Warranto , 

380 

R. 

Rapes, 

467 

Record, 

162 

Recovery,  200, 

214,21^ 

Releafe,  187, 

191, 283 

Rent,  6,40,88, 

ioq,  280 

Replevin, 

1 12,  &c. 

Replication, 

42 

Right  of  blood, 

17  6 

Robbery, 

464 

S. 

Satisfaction,  >7 

Seamen, 

281 

a 

Servan  t. 

Digitized 


, \ 

i * N D - E X. 


Servant,  Page  271 

Settlements,  261,  335, 

Sheriffs,  4J7>  417 

Slander,  , ^4 

Sodomy,  4^2 

Soutb-Sea  Stock,  345 

Special  Bail-piece,  23 

Statutes,  l*°*  l?1» 

3^7»  383»  387>  388 

Subpoena,  l55 

Surrenders,  220,  222, 

• ' 305 


T. 

Tallage, 

Tenant, 

— For  Life, 
— In  Tail, 

— For  Years, 
—At  Will, 


387 
6,  aM 

292 
287,  289 
294 
, . 2SH> 


Timber, 

Page<n 

Tithe, 

67 

Tolls, 

£5 

Treafon, 

•440 

— Petit, 

447 

T rees. 

2l 

Trefpafs, 

zf 

Trials, 

* 5® 

‘ Trover , 

52 

W. 

Warrant, 

109 

Writs, 

10,  LiS 

Wade, 

23 

Widow, 

302 

Wife, 

333 

Will,  2^3,  259, 

261,  308 

Witnefies, 

i55 

Women, 

353> 356 

Warranty, 

45 

'F  L N I #- 


Art 


Digitized  by 


Google 


Digitized  by  Google 


Digitized  by  Google 


Digitized  by  Google 


m \ ► 


